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Tnis memorandua analyzes and provides general guidance on the
meaning of the term "inherently Federal function" as used in
Title IV of the Indian Self-Determination and Education
~ssistance Act (ISDEA), as added by Pub. L. 103-413, Title 1I,
08 Stact. 4250 (Oct. 25, 1994) ("Tribal Self-Governance Act").

This memorandum cannot, and is not intended to, provide a
cefinitive answer regarding how the innerently Federal func:ticn
crovision applies to a tribal request to perform a specific
ectivity under an annual funding agreement. Each request must be
:ndividually analyzed in terms of the specific function sought to
be performed by a tribe, the applicable Federal law governiag the
activity at issue, and the amount of zuthority to be retairad by
tnhe Cepartment. This memorandum outlines the analysis that an
zcency must conduct, in consultation with the Solicitor‘s Cifice,
when a tribe submits such a request.

I. INTRODUCTION

A, Impact on Previous Opinions

This opinion supersedes the December 16, 1994 opinion signed by
he Associate Solicitor for General Law on this subject. The
~Lssociate Solicitor had relied upon a 1990 opinion issued by the
Department of Justice’s Office of Legal Counsel (OLC), which
concluded that the Appointments Clause of the U.S. Constituzion
prohibits assigning certain Federal functions to individuals who
are not officers of the United States. On September 7, 1955, OLC
modified its previous view to conclude that the Appointments
Clause rarely prohibits the delegation of Federal functions to
~on-Tederal parties. See also OLC, "The Constitutional
Separation of Powers between the President and Congress," May 7,
L1996, at 20-28. The recent OLC cpinions require, in turn,
zmendment of our earlier advice on the Appointments Clause.



This opinion also amends three other previous opinions from this
Office. Bdsed upon the now withdrawn December 16, 1994 opinion
cn irherently Federal functions, the Associate Solicitors for
Conservation and Wildlife and for Energy and Resources issued
cpinions on May 8, 1995 on new the inherently Federal function
restriction would impact the ability of the National Park
Service, the Fish and Wildlife Service, and the Bureau of Land
Management to enter into self-governance agreements for their
crograms. I forwarded these memoranda to the Assistant to the
Secretary with an explanatory memorandum also dated May 8, 199S.
The May 8, 1995 opinions by the Associate Solicitors are
superseded to the extent they rely upon the December 16, 1994
cpinion by the Associate Scolicitor for General Law. Their
analys:is of the Tribal Self-Governance  Act in respects other than
zhe 1nherently Federal function restriction remains in effect.

B. Overview and Summary

Jnder the Tribal Self-Governance Act, the Secretary may enter
into annual funding agreements under which a tribe conducts
certzin non-Bureau of Indian Affairs (BIA) programs and
activities. Specifically, the Secretary is authorized to
contract to tribes non-BIA prcgrams and activities that are (a)
ctherwise available to Indian tribes or Indians or (b) are of
spec:al geographic, historical, or cultural significance to a
tribe. 25 U.S.C. §§ 458cc(b) (2) and (c).

Under section 403 (k) of the Tribal Self-Governance Act, 25 U.S.C.
§ 458cc(k), the Secretary is specifically prohibited from
contracting out to tribes any function involved in these non-BIA
orograms or activities that is inherently Federal. This
memorandum interprets the meaning of section 403 (k) ‘s inherently
Tederal restriction from the language of the Tribal Self-
Governance Act, its legislative history, guidance produced by the
Office of Management and Budget (OMB) that was in eifect at the
time the statute was drafted, and Federal case law.

Based on the statutory text and the legislative history, the
agencies should use guidance on government contracting prepared
oy OMB and in effect at the time section 403 (k) was adopted.
That cuidance is attached.

There are, however, some important qualifications in applying
that guidance. First, federal law makes clear that tribes are
not znalogous to private contractors because they possess a .
substzantial measure of independent sovereign authority. Adencies
must therefore take into account, in applying section 403(k)’'s
restricrion, the relation of the function being sought in a
contract to the tribal sovereign power.

The Tribal Self-Governance Act leaves it to the informed
discretion of the Secretary to decide whether and on what terms
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to grant a recuest,! but it also directs the Secretary to apply

federal law "in a manner that will facilitate ... the inclusion
of programs, services, functions and activities" in self-
governance compacts. 25 U.S.C. § 458cc(i). Moreover, the OMB

guidance must yield to the extent it conflicts with specific
provisions in the Tribal Self-Governance Act. Finally, agencies
should bear in mind that section 406 (b) of the Act, 25 U.S.C. §
458ff(b), specifically disclaims any intent to "diminish the
Federal trust responsibility" with respect to Indian affairs.

II. STATUTORY LANGUAGE

The statutory provision we are here concerned with, section
403 (k) of the Tribal Self-Governance Act, provides, in pertinent
cart?:

Nothing in this section is intended or shall be construed to
expand or alter existing statutory authorities in the
Secretary so as to authorize the Secretary to enter into any
agreement under sections 403(b) (2) and 405(c) (1) with
respect to functions that are inherently Federal

Nothing in the section 403 (k) or anywhere else in the Tribal
Self-Governance Act defines or explains what constitutes
"functions that are inherently Federal." Nor does the term have
a freestanding meaning that can readily be applied to or
‘ncorporated into the Tribal Self-Governance Act.’

See 25 U.S.C. § 458cc(b)(2), disclaiming any intent to
'orovide any tribe with a preference . . . [(for administering]
crograms, services, functions, and activities, or portions thereof,
unless such preference is otherwise provided for by law."

! The remainder of this provision, which prohibits the
Secretary from entering into agreements "where the statute
establishing the existing program does not authorize the type of
participation sought" by the tribes, was addressed in my May 8,
1995 memorandum. See also the last paragraph before the conclu-
sion, below.

) The term "inherently federal responsibilities" was dis-
cussed in a January 20, 1994 notice of proposed rulemaking (NPR)
oy the Departments of the Interior and Health and Human Services
under the Indian Self-Determination and Education Act Amendments
of 1988 involving P.L. 93-638 contracts. See 59 Fed. Reg. 3166,
3181-82 (1994) (proposed January 20, 1994). Congress a few
months later interrupted and reformulated the rulemaking of which
this orovision was part, limiting the areas in which rulemaking
could be undertaken and requiring repromulgation through
negotiated rulemaking. ©Pub. L. No. 103-413, § 105; 25 U.S.C. §
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Federal court opinions that refer to "inherently Federal
functions" are not helpful in the context of the Tribal Self-
Governance Act. See, e.a., Caban v. United States, 728 F.2d 68,
77 (2d Cir. 1984) (Cardamore, J., concurring) (referring to the
inherently Federal function of "border protection" without
analysis); Anderson v. Gladden, 293 F.2d 463 (9th Cir. 1961)
(police power over Indians was not so irherently Federal as to
limit Federal Government’s ability to relinquish jurisdiction to
States -- a different matter from delegating authority to States
to implement federal law).* '

Without guidance from the language of the Act, we turn to the
legislative history. See, e.g., Chevrcn U.S.A. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 842-45 (1984).

IITI. LEGISLATIVE HISTORY

Section 403{(k) was added to the Tribal Self-Governance Act late
n its journey through the legislative process. Its inclusion
was explained by one of the Act's principal sponsors, Senator
McCain, on the Senate floor shortly before final passage:

Mr. President, title II of H.R. 4842, the Tribal Self-
Governance Act of 1994, is identical to H.R. 23508 and
reflects the various agreements negotiated by the Senate
Committee on Indian Affairs and the House Subcommittee on
Native American Affairs with the Department of the Interior,
Self-Governance tribes and the Senate Committee on .
Environment and Public Works. In addition, a new subsection
(k) has been added which addresses further concerns raised
by the International Association of Fish and Wildlife

Agencies.
450k (a) (1); see S. Rep. No. 103-374, 103d Cong. 2d Sess. 3, 14
(1994) . The January 1994 Notice was thereafter withdrawn. 60
fed. Reg. 19,387 (1995). This NPR is not referred to in either

the Tribal Self-Governance Act or its legislative history. all
of this makes the NPR's discussion of "inherently federal
responsibilities" of doubtful relevance to the meaning of §

403 (k) .

* The federal courts have occasionally used the term "in-
herently Federal" to describe either the supremacy of Federal law
over state law or for the purpose of cetermining Federal court
jurisdiction. See, e.g., Newberrvy v. United States, 256 U.S. 232
(1321) . This is not applicable to the issue before us. .




My . President, in recent weeks concerns have been raised by
the International Association of Fish and Wildlife Agencies
[IAFWA] about the potential impact of self-governance
legislation on the existing jurisdiction and authority of
the tribal, State and Federal governments over natural
resources, including fish and wildlife resources.

Consequently, I asked Secretary Babbitt to review H.R. 3508
in light of IAFWA’'s concerns.

I fully agree with the Secretary’'s construction of H.R.
3508--which also appliés to title II of H.R. 4842--that the
bill is not intended to change the jurisdictional
authorities of the tribal, State and Federal governments
over ratural resources, including fish and wildlife
resources.

Concerns have been raised as to the scope of non-BIA
programs, services, functions and activities that are
subject to compacts pursuant to sections 403(b) (2). Because
National Parks and National Wildlife Refuges, for example,
and programs such as the Endangered Species Act and the
Marine Mammal Protection Act were established by Congress to
benefit the general public, including Indians, a question
could arise as to what elements, if any, of the Park and
Refuge programs fall within the scope of section 403 (b) (2).
It is not intended that the Secretary’s authority to enter
into compacts under section 403(b) (2) permit the transfer of
inherently Federal responsibilities vested by Congress in
the Secretary which are determined by the Federal courts not
to be delegable under the constitution.

It is not possible at this time to list all the elements of
Federal programs which may not be subject to self-governance
compacts, but such a list certainly could include
discretionary administration of Federal fish and wildlife
protection laws, promulgation of regulations, obligation and
zllocation of Federal funds, the exercise of certain
crosecutorial powers, and other discretionary functions
vested in Federal officials.

To make clear that nothing in H.R. 4842 is intended to
permit the Secretary to enter 1into a compact for the
performance of responsibilities which are inherently
Federal, that is, Federal responsibilities vested by the
Congress in the Secretary whicn are determined by the courts
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not to-be delegable under the constitution, section 403 is
amended by adding a new subsection (k)

1<0 Conc. Rec. S14678-79 (daily ed. Oct. 7, 1994) (statement of
Senator McCain) .®

Senator McCain describes two somewhat different types of
limitations flowing from the concept of "inherently Federal."

The first type concerns "discretionary functions vested in
Federal officials," and the Senator lists several examples in the
penultimate paragraph quoted above. The second type of
limitation consists of those functions that have been determined
by the courts not to be delegable under the Constitution.

:Z these two types of limitations were coterminous, the meaning
-of this part of section 403 (k) would be clear -- inherently
Federal functions would simply be those programs or activities
that constitutionally cannot be delegated outside the Federal
government. But, as explained further below in this memorandum,
these two are not exactly congruent. The Constitution does not,
as currently applied by the Executive Branch and the Supreme
Ccurt, prohibit the Secretary from delegating certain
ciscretionary functions currently vested in the Federal
goverrment. That being the case, the question arises whether
section 403(k), as explained by its sponsor, Senator McCain,
incorporates only constitutional limits, or scmething broader.

1) o

TN 'y
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is possible to read section 403(k)‘s reference to "inherently
deral" as incorporating only constitutional limitations. In
ris of his floor statement Senator McCain seemed to refer only

corstitutional limitations, by describing the restriction as
plying to "Federal responsibilities which are inherently
Federal, that is, Federal responsibilities vested by the Congress
in the Secretary which are determined by the Federal courts not
to ke celegable under the constitution . . . ." Id.

Nevertheless, for three reasons, we reject such a reading.

First, the text of section 403 (k) does not refer specifically to
the Constitution or any recognized constitutional doctrine. Used
alone, the word "inherently" might suggest a constitutional
principle, because the Constitution might be said to establish
the most basic, or "inherent," aspects of the Federal system.

But “"inherently" is used here as part of a disclaimer of any
intent to "alter" the Secretary's "existing statutory

° In another part of his floor statement, Senator McCain
discussed the second part of section 403(k), which prohibits the
Secretary from contracting out programs where the statute estab-
lishing the program does not authorize the participation sought
Sy a tribe. This discussion is not applicable to the inherently

“ederal function restriction.




authorities" regarding certain functions (those "that are
inherently Federal"). If the intent was merely to preserve the
applicability of the Constitution, this is quite a long-winded
way to say. 1it.

cecond, constitutional limitations automatically apply under the
Supremacy Clause, regardless of whether a statute or its
legislative history specifically refers to those limitations. :
See, e.a., Panama Refining Co. v. Rvan, 293 U.S. 388, 433 (1935) .
Thus, interpreting section 403 (k) to set out only constitutional
limits. makes it superfluous. This is not the ordinary way to
interpret a statute; to the contrary, statutory provisions are
crdinarily read to give each part genuine meaning. See, &.9.,
Cennec-icut Nat’l Bank v. Germain, 503 U.S. 249, 253 (198%82}).

Third, the chief sponsor's f{loor explanation for section 403 (k) -
seemed plainly to contemplate that it made non-delegable certain

Tederal program elements -- such as "discretionary administration
of Federal fish and wildlife protection laws . . . {and]
cbligation and allocation of Federal funds" -- where

~onstitutional barriers to delegation are doubt ful .*®
oy these reasons, we believe Congress intended the inherently

-ederal function restriction in section 403(k) to prohibit some
delegations that would be acceptable under the Constitution.

IV. CONSTITUTIONAL RESTRICTIONS

The principal constitutional restriction that might come 1nto
clay here is the so-called non-delegation doctrine.’ This

¢ At the time the Secretary and Senator McCain were
addressing this issue, the OLC's 1990 published guidance
considered the Appointments Clause of the Constitution to be a
significant constitutional barrier to the exercise of substantial
authority under federal law by non-federal actors. See Section
I1(A), supra; . see also footnote 7, infra. It is not clear whether
snis influenced the Senator to characterize rather broadly what §
¢03 (k) protected against delegation.

’ As noted in part I(A) above, the Associate Solicitor for
Ceneral Law's December 16, 1994 advice was based in part upon
carlier OLC guidance on the Appointments Clause. Under that view
private individuals (i.e., individuals who are not officers
croperly appointed under the Appointments Clause) were not able
o determine the policy of the United States or interpret and
zoply Federal law in any way that bound the United States OT
zffected the legal .rights of third parties. OLC's September 7,
1995, oopinion, by contrast, concludes that the Appointments
Clause "simply is not implicated when significant authority 1S
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doctrine holds that there is ‘some constitutional limit on the
ability of” Congress to delegate its legislative powers. The
Supreme Court has only rarely (twice in two centuries) used the
doctrine to strike down federal statutes. See Panama Refining
Co. v. Rven, 293 U.S. 388 (1935); Schechter Poultry Coro. v.
United States, 295 U.S. 495 (1935). The Court has, however,
applied the doctrine in ways short of finding statutes
unconstitutiocnal, such as in narrowing the interpretation of
statutes. See, e.g., Greene v. McElroy, 360 U.S. 474, 507

(1959); National Cable Television Ass’'n Inc. v. United States,
415 U.&. 336 (1974). See also Laurence H. Tribe, American -

Constitutional Law 365-66 (2d ed. 1988). While the -doctrine
remains vizble, the extent to which it may place any genuine
limits on implementing the Tribal Self-Governance Act is not very
clear.?®

To the extent the doctrine contains limits, the courts, starting
with the Supreme Court, have determined that those limits are
relaxed wrnere the delegation is to a tribe in an area where the
tribe exercises sovereign authority. 1In United States v.
Mazur:e, 419 U.S. 544 (1975), a unanimous Supreme Court, speaking
through then Justice Rehnguist, upheld 18 U.S.C. § 1161, a
statute autnorizing Indian tribes to reculate the introduction of
licuor into Indian country. The statute had been challenged by
non-tribal members who operated a tavern on ron-Indian fee land
within the reservation. The Court rejected the argument that
Congress coulcd not delegate such authority to tribes, explaining:

This Court has recognized limits on the authority of
Congrass to delegate its legislative power. Panama Refining
Co. v. Rvan, 293 U.S. 388 (1935). Those limitations are,
nowever, less stringent in cases where the entity exercising
the cdelegated authority itself possesses independent
authority over the subject matter. United _States v.
Curtiss-Wright Export Corp., 299 U.S. 304, 319-22 (1936).
Thus 1t is an important aspect of this case that Indian
tribes are unique aggregations possessing attributes of
sovereignty over both their members and their territory,
Worcester v. Georgia, 6 Pet. 515, 557 (1832); they are "a

devolved upon non-federal actors." Id. at 5. See also OLC's May
7, 1986, opinion, at 20, 24-26. Accordingly, we do not consider
the Appointments Clause to be applicable here.

° The September 1995 OLC Opinion discussed in Part I(A) and
footnote 5, above, suggests in a footnote that "the delegation to
private persons or non-federal government officials of federal
law authority . . . can raise genuine guestions under other
constitut:icnal doctrines, such as the non-deiegation doctrine and
general seraration of powers principles," id. at &, n.7 '
(citaticns omitted), but provided no elaboratzion.
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separate people" possessing “"the power of regulating their
internal and social relations . . . ," United States V.
Kacama, 118 U.S. 375, 381-2 (1886); McClanahan v. Arizona
State Tax Comm‘n, 411 U.S. 164, 173 (1973).

Cases such as Worcester, supra, and Kacama, supra, surely
establish the proposition that Indian tribes within “Indian
countrv" are a good deal more than "private, voluntary
organizations" . . .. These same cases, in addition, make
clear that when Congress delegated its authority to control
the introduction of alcoholic beverages into Indian country,
-t did so to entities which possess a certain degree of
-ndependent authority over matters that affect the internal
and social relations of tribal life. Clearly the
distribution and use of intoxicants is just such a matter.
Wwe need not decide whether this independent authority 1is
1tself sufficient for the tribes to impose Ordinance No. 26.
It is necessary only to state that the independent tribal
authority is quite sufficient to protect Congress'’ decision
to vest in tribal councils this portion of its own authority
"to regulate Commerce . . . with the Incian tribes." Cf.
United States v. Curtiss-Wright Zxport Corp., sSupra.

219 U.S. at S56-57. See also Rice v. Rehner, 463 U.S. 713, 721-
24 (1583) (describing Mazurie’'s holding as hinging primarily on
the tripe’s status as governing body of the reservation).

although Mazurie pertained specifically to a congressional
delegation to tribes, it has been relied on to support Executive
=ranch delegations of a governmental function to a tribe. 1In
couthern Pacific Transo. Co. v. Watt, 700 F.2d 550, 556 (9th Cir.
1583), the applicable statute authorized the Secretary to issue
richts of way through Indian reservations, but made no mention of
tribal approval. The Secretary’s implementing requlations
required tribal approval of all right of way applications. Id.
at 552. The Court of Appeals viewed the Secretary’s action as a
subdelegation of his authority to disapprove the grant of a right
of way, but upheld it because of the tribe’'s jurisdiction over
the affected lands and the Mazurie decision. Id. at 556.
Similarly, in Nance v. Environmental Protection Adency, 645 F.2d
701, 714 (9th Cir. 1981), the EPA Administrator promulgated
regulations that allowed tribes with reservations to initiate a
rrocess under the Clean Air Act to raise regulatory protection
for air quality on their reservations. The claintiffs argued
that 1f such a delegation were permitted by the Clean Air Act, as
the court held it was, the delegation would be unconstitutional
because it would give "the Indian tribes authority to affect land
use by non-Indians outside the reservation area." Id. .at 714.
The court rejected the argument, relying on Mazurie, and upheld
the IPA action. 645 F.2d at 71S.
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In both of these post-Mazurie cases upholding executive branch
delegations to tribes, the courts relied to some extent on the
agency’'s retention of ultimate authority for the delégated
activity or decision. The court in Southern Pacific upheld the
Secretary’s delegation to the tribe in part on the ground the
Secretary retained final authority to approve the right of way,
see 700 F.2d at 556; and the court in Nance upheld EPA’'s
delegation to the tribe in part because EPA retained .certain
checks on tribes‘’ exercise of this authority, see 645 F.2d at
715. See also Krent, Fraagmenting the Unitary Executive :
Congressional Delegations of Administrative Authority Outside the
Tederal Government, 85 Nw. U. L. Rev. 62, 95-101 (1830) .

These authorities stand for the proposition that contracting out
programs under the Tribal Self-Governance Act cannot be seriously
cuestioned under the non-delegation doctrine, at least, or
especially, where the Secretary retains responsibility for the
management, oversight and resumption of programs for which he has
statutory responsibility. Because the degree of retained
responsibility will be determined through the terms of specific
agreements negotiated between agencies and tribes, we must await
turther implementation of the Tribal Self-Governance Act to
acdress whether any delecation problem might arise.

V. DISCRETIONARY FUNCTIONS VESTED IN FEDERAL EMPLOYEES . ‘

in Part III above we concluded that section 403 (k) ‘s prohibition
on contracting inherently Federal functions under the Tribal
Self-Covernance Act is not limited to constitutional
r2strictions. We therefore must address the scope of these
addit:ional limits. The best place to start the analysis 1is
Senator McCain's floor statement. The Senator disclaimed any
actempt to "list all the elements of Federal programs which may
not be subject to self-governance compacts," but said such a list
“certainly could include" the following: ’

o discretionary administration. of Federal fish and
wildlife protection laws;

o promulgation of regulations;
o obligation and allocation of Federal funds;
o exercise of certain prosecutorial powers.
while this is useful guidance, it hardly provides a precise

Thy
directive. The Secretary is still left with the task of arriving
at a rzascnable construction of this ambiguous statutory
crovision. Chevron U.S.A. v. NRDC, 467 U.S. 837 (1984).




Secause there is nothing more than Senator McCain’s statement in
the legislative record, we have looked elsewhere for guidance and
have decided to follow, except as qualified further below, the
policy guidance issued by the Office of Management and Budget
(OMB) on inherently governmental functions. OMB prepared this
guidance in adcdressing what functions of government may be
contracted out to private entities, and it was in effect at the
time section 403 (k) was drafted and enacted into law. OMB Policy

Letter 92-1, Inherently Governmental Functions (September 23,
1992) (hereafter, OMB guidance) (copy attached).

The OMB guidance expressly "does not purport to specify which
functions are, as a legal matter, inherently governmental, or to
define the factors used in making such legal determination." Id.
at 2. Nevertheless, there is considerable symmetry between some
of its principles and Senator McCain’s characterizations on the
Senate floor. Given this background, we believe the OMB guidance
s an appropriate tool for determining what an "inherently
rederal" function is in the context of the Indian Self-Govermance
Act.

3y way of summary, the OMB guidance defines such a function as
savolving,

among other things, the interpretation and execution of
[(U.S. laws] so as to:

(1) bind the United States to take or not to take some
action by contract, policy, regulation,
authorization, order or otherwise;

(2) determine, protect, and advance its economic,
political, territorial, property, or other
interest by military or diplomatic action, civil
or criminal judicial proceedings, contract
management, or otherwise;

(3) significantly affect the life, liberty, or
property of private persons;

(4) commission, appoint, direct, or control officers
or employees of the United States;

(S) exert ultimate control over the acquisition, use,
or disposition of the property, real or personal,
tancible or intangible, of the United States,
including the collection, control, or disbursement
of approoriated and other Federal funds.

Inherently governmental functions do not normally include .
functicns that are primarily ministerial and internal 1in
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rature, such as building security . . . or other routine
services.

Id. at 2.. The OMB guidance includes, as an Appendix A (also
attacred), an illustrative list of functions considered by CMB to
be inkerently governmental and not to be contracted outside the
Federal Government. The OMB guidance is necessarily quite
general, and will not answer all the questions that may be

raised. Still, we believe it is a useful tool for addressing, in
the context of specific tribal requests, the limitations of .
section 403 (k). - -
In applying the OMB guidance, however, we must keep in mind the
idea that it was prepared in the context of government

contracting with essentially private entities. Indeed, it was
issued pursuant to the Office of Federal Procurement Policy Act,
41 U.S.C. § 405(a). Under the Tribal Self-Governance Act, by
contrast, we are dealing with agreements with Indian tribes that
generally possess sovereign authority. This creates an important
limitation on how the OMB guidance ought to be applied here.

~s discussed in the previous section, the Supreme Court’s

cdecision in Urnited States v. Mazurie and its progeny relax the
non-delegation doctrine in the tribal context. While these cases

cid not arise in the context of the Tribal Self-Governance Act, ‘
we believe the principle they apply is appropriate to apply in

this context. This means, in turn, that the OMB guidance should

not be applied as strictly in the tribal context. This is

tarticularly true since the OMB guidance was developed in the

context of contracting out functions to private entities, which

tribes are not.

In addressing tribal requests for Self-Governance agreements,
then, Departmental agencies should consider requests in relation
to the extent of tribal sovereignty over the nature and scope of
the functions sought to be delegated. The more a delegated
function relates to tribal sovereignty. over members or territory,
the more likely it is that the inherently Federal exception of
section 403 (k) does not apply. This is so, moreover, even in
circumstances where the OMB guidance would counsel against
celegation.

While tribes have considerable sovereign powers, these powers are
not unlimited, and their outer boundaries are not well-defined.
See, 2.g., Montana v. U.S., 450 U.S. S44 (1981) ; Brendale v.
Confecerated Tribes & Bands of the Yakima Indian Nation, 492 U.S.
408 (1989). We caution, therefore, that it may not always ke
possible to reach definitive conclusions on the extent of tribal
Jurisdiction and how it should influence the application of

section 403 (k). . ‘
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Four other_cautions are necessary as we conclude this discussion
of the general principles that should guide implementation of the
act. First, close calls should go in favor of inclusion rather
than exclusion, because section 403(i) of the Tribal Self-
Governance Act directs the Secretary to "interpret each Federal

law and regulation in a manner that will facilitate . . . the
inclusion of programs, services, functions and activities in the
agreements." 25 U.S.C §458cc(i). See also S. Rep. No. 205, 103d

Cong., 1lst Sess. 6, 11 (1993).

Second, apart from the Mazurie principle, the OMB guidance must
vield to specific terms of the Tribal Self-Governanee -Act itself.
For example, section 406(c) of the Act directs the Secretary to
provide liability insurance and to take into consideration "the
extent to which liability under such contracts or agreements are
covered by the Federal Tort Claims Act (FTCA)." 25 U.S.C.
§458ff(c).? Similarly, section 406{(c) authorizes the Secretary
to acquire excess Federal property that can be transferred to a
tribe under a self-governance agreement. 25 U.S.C. §4S8ff(c).*°
To the extent these things may be relevant in applying the OMB

_cuidance, they must be taken into account.

Third, agencies should bear in mind that section 406 (b) of the
Act, 25 U.S.C. § 458ff(b), specifically disclaims any intent to
"diminish the federal trust responsibility" with respect to
Indian affairs. Thus, agencies’ decisions to contract out
functions to tribes related to the management of trust assets
must be undertaken with the same level of care the trust
responsibility demands of the agencies when they perform the
function themselves. The terms of the particular contracts or
annual funding agreements may need to define with some care how
che federal trust obligations are keing addressed.

Finally, as noted in footnote 2 above, this memorandum does not
analyze the second clause of section 403 (k), which prohibits the
Secretary from entering into agreements where the statute
establishing the existing program does not authorize the type of
participation sought by the tribes. Agencies may need, with help
from the Solicitor’s Office, to analyze the statutes they
administer to determine whether this second provision restricts

® Section 406 (c) mandates that 25 U.S.C. § 450f(c) applies
to self-governance agreements. 25 U.S.C. § 450f(c) requires that
the Secretary obtain or provide liability insurance and in doing
so take into consideration the extent to which liability is
covered by the FTCA. :

e Section 403 (c) provides that 25 U.S.C § 4507 (f) (3),
which authorizes the Secretary to acquire excess or surplus
Federal property for donation to a tribe, applies to self-gover-
rnance agreements.
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their ability to contract with tribes under the Tribal Self-
Governance Act.

VI. CONCLUSION

The OMB guidance and the Mazurie line of cases state some general
oprinciples, but section 403 (k)‘s inherently Federal restriction

can only be applied on a case-by-case basis. Agencies

considering contracting out a function which may be non-delegable
under the attached OMB guidance should closely consult with the S
Solicitor’s Office, including Regional and Field offices.

Atzachment
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Jirxncr: Inderently gevernneantal runpgticas.

1. Purscaa. This policy lettar sutaklishes Ixecutiva Branch

- policy relating to service centraciing end inherently

governnental functions. Its purpcse is ¢ assist Executive
Branch cfficers and enployees in aveiding an unaccaptable
transfer of official responsibility te Goverrzent contactors,

2. Aygherisvy. This policy laetter (s (seved pursuant o
subsecticn €(a) of the 0ffice of ledezal Procurezent Policy
(OFPP) AcLt, 28 amended, ccdified ax €1 U.S.C. ¢ ¢08(n).

3. Exglusions. Sarvices obtiined by parsannsl sppointoents and
advisory committees are not cavsrad by this pelicy lettar.

4. fackeorsund. Contractors, when prepearly used, provide a wide
vaTiaty ol useful services that play an impertant pare 4in helping
agencies to accorplish their nissions. Agancies use sarvice
contracts <o acquire epecial knovledge and skills not available
in tha Covernment, chbtain cost effective services, or obtain
taperary or intermittent servicas, a3ong SIRsr rsasons.

Not all functicns may be performsd by contrictors, hovavar.
Just as it {8 clear that csrtain functions, suck as the command
of combat Trocps, may not bs contractsd. it is also clesar that
othsr functions, such as bullding maintenance and fcod ssrvicss,
21y bes contracted. The difficulty is in dsternining which ©f
t2ese sezvicas that fall batween thess extrsses may ba acquired
by contract. AqQancies have occasicnilly rslied ca contractors 0
parfora.certain funetions in such a vay as to raise Quastions
about vhether Government policy is being crsatsd by privace

" PeTIORMS. AlSC, {ICR time to tims questions have arisen ragarding

<he exgtent tO which de facto control over Contract pearfoerzance
has daem trangferred to contractors. This policy lettar provides
an {llustrative liat of functions, that are, as & matter of
policy, {nhersntly qovernmental (see Appendixz A), and articulatas
<he practical and policy consideraticns that underliis sush
deterninaticns (see § 7).

- .. - - ———— -
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As stated {n § 9, hovever, this Pelicy lstter does not
f:;part to specify vhich functiens &Te, as a legal matter,

erantly governzentsl, or to define the facters usad in making
such legal detarminaticn. Ihus, the fact that s functieca is
iisted {a Appendix A, or a factor is et foreh (n § 7(b), does
Ot necessarily mean that the functicn (g irherently govermantal
48 & legal zazter or that the fagtor vould be relevant {n makxing
the legsl detarzinatian. :

5. DRaginition. As a matter of pelisy, an *inherently

governnestal functien® {s & functiom thate is so i{ntinately

Tulated to the public {ntaresat as o BANdATS perfornance o
Jovermmat enployees. Thess functions include those activities '

t3at require either the exercise of discretien {(n applying

Governnemt authority or the raking of valua judgements in naking

decisions for the Governmant. Governaental Zunctians nermally

fall imto tvo categoriess (1) the at: of governing, {i.e., the

discreticnary exsrcise of Covernasnt suthority, and (2) monetary

transactions and entitlaments.

An inansrently govarnzental functien involves, azong cther
things, the (ntarpretaticn and exscuticn ¢f the lavs of the
tnited States so as tos

(2) bind the United States to taks er not to take scae
action by contract, policy, Tegulation, autherirzatien, crder, or

otharyige)

(B) detarzine, protect, and sédvance its econcnic, pelitieal,
tarriterial, proparty, or cthar interssts by milisasy or
diplematic aceion, civil or criminal Judicial precsedings,
CENtrect nanagement. or ctherwiss)

(¢) significantly affect the 1ifs, Iibnrty, or property of
private persons; :

(d) commission, appeint, dirsect, or centrsl cfficars or
erployeas c¢f the United States; or

(e] axert ultimate cantrol over the acquisition, use, oF
disposition of the property, resl or paxrsenal, ble er
intangible, of the United Statss, including thg cellactien,
ceatrel, or disbursessnt of appropriated and other Ffsderal funds.

[ (Zrbexantly govermmental functiens do QF nerzally include
athard oV

infernation for or vice, op s,
. OF ldsas to Govexnzent offleials T2ey also do

n ag Uhctions that are primarily ninisear 2l and {mtxrmal
in natnre, such 18 tuilding security; meil cperstions; cperatien
of catetsrias; housekseping; f20i1itiss cperaticns and
Mintsnancs, varebouse cparaticns, aoter vehicla fleet managenent
and :pcrttionl. or othar routins sleoctrical oy sechanical
S4XVices. :

--2-
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The detailed list cof exazples of cozrmercial activitias found
as an attachment to Cffics of Managezent and Budqat (OMB) Clr.
No. A-76 {8 an authoritativa, nocnexclusive 1ist of functiocns tdat
are not -inhsrently governrantal functlcons. Tlese functions
therafore may be contracted.

6. 2aligy.

(a) Acgounsabilisy. - It is the policy of the Exscutive
Sranch to snaurs that Governnent action is taken as 2 result of
inforzed. independent judgments made by Governzent afficials vho
ars ultimately accountable to tha Fresident. When t2é Governmant
uses sarvics comtracts, such inforped, {ndependent judgfent ls
ensured Dy: .

(1) prohiniting the use cf service contracts for tua
performance of inhe: tatly governmentul functicns (See Appeandix
A}l

(2) providing greatsr scxutiny and an apprepriace
snhanced degree ¢f mansgenent cvarsight (sse sudsection 7(2))
vhen contracting for functions that are not inherently
governmental but closaly suppert the psrforaanhce o2 inherently
governmencal funeticns (ses Appandix B);

(3) ensuring, in using the producss c¢f these contracts,
that any final agency action complies with the lavs and policiss
of tha United Statas and reflacts the independent conclusions of
agency officisls and nct these of contractors who may have
intarsets tRAT 23ra not in concart with che public intarest, and
vhe may bs beyend the reach of ransgezant controls ctharvise
applicabls to public employees; and

(¢) ensuring that reasonable identificatien of
contractors And contracter work products is zads vhenever thers
is & risk that the publie, Congzess, or other persons outside of
the Covernment might confuse tham vith Covernsant officials or

vith Government werk products, respactively.

() OMB Cireular No, A=-78. This policy lester does not
purport to superseds or othervise sf{sct any change {n B
circular No. A-76, Perforzance of Coznercial Activitinn.

(c) Drafsing of Congreagional Spstinonv, Iasgenses S0
¥ . While the approval of &
Government document is an inherently gevernaantal functien, its
dragting 48 not necessazily such a function. Accordingly,
rost situatiens the drafting of a docunant, or portiens thersos,

pay be contracted, and the sgency should Taviav and rsvise the
draft document, TS TthE exXTENt Necesssry, tO sasurs that ths f£4inal

- Y] ow
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docu=ent expressces the agency’s vievs and sevances the public
{nterest. Housvel, aven though the drafting funceion is not
necessarily an inherently goverrzental functien, it may ba .
{nappropriate, for various resscns, for & privats party to drate
a docu=ent in particular circucstances. Beéciuse of the
appssranca of privata ingluencs with rsspect +o docusents that
are prepared fOT corgress or for lav anforcanent ©oF oversight
agsncies an” Thit 38y pe particularly sensitive, contractors are
not to be used {or che drafting c? congressicnal castimony?’
respcnees tO Congcsasicnal corraspondence; ot agency reaponses te
audit reports f{Ios &n Inspector Gunersl, the General Accounting
cgLice, cT owhss Fodaz . audit ancity.

7. p! . 1z a functien proposs= for contTact pecfcrzance
{s not found {(n Appandix A, the gelloving guidelines vill assist.
agencies in undarstanding the spplication of this policy lettar,
decssnining whethar T2 funsticn is, as s matler of pollicy,
inhwrently goverreat and forestalling peteantial problens.

(a) M&W wnila irharantly
governnental functiens necessarily involve the exarcise of

sutstantial discrsticn, not svery sxarcise of aiscretion is
avidence that such & functicn {3 {nvolved. rRather, tha use of
discraticn Dust have the effect of committing the redersl
Covernment tTO a coulse of sction when twe cr moTe slternative
coyussea of actian ex{st (®.F«, purchasing 2 alinicosputer rathar
eran 8 rnginfra»e ccaputer, hizing a statistician rather than an
sconoaist. supperting propesed lsgislatien rather than O esing
it, deveting nmoTe rgsousces to prosecuting ons ctyps of ©T al
cass than anether, avazding @ contzect to ene ¢4rm zathsr than
ancthar, adopting eae pollcy rather than anothael, and so forzh).

A contract may thus properly be avarded vhars the coneTastor
dsas net have the authority te decide on the courss o2 actiecn to
pe pursusd but ig rathay taskad to develop cptions 6 {ngfeTa an
agency decision msker, G¥ <o dsvelop T expand dacisions alrsady
pade by Federsl c¢gicials. Marsover, the zere Zact that .
decisicons are nade By ths contraccer in pertorzing nis or her
dutiss (e.g., how &S allocass 0@ coneracter’'s ovn oF subcontraet
resources, vhat - technigues and procsdusss to 3pioy. vietbar and
vhem to consult, what research altarnatives to explozs given che
scope cf the centraice, vhat conclusicns tO szphasize, hov
ssquently tO test) i3 nhet detsrzinative of vhether he or she is
perfor=ing an innsrently qavctr.nmux runceich.

(b). TEsaliRy ef the Sircyzatancad. Dstarmining vhether &
suynction is an inherantly governzantal sunction often is

diggicults and depands upon an analysis of the facts of tha case.
gueh wnalysis {nvolves censidersticn cf & nuaber of factors,

¢he pressncs €T absence of iny ohs (s not in {tsele determinative

of the issue. NoI will the saze enphasis necessarily be Pl
on any one factsr at different tides, dus %o the changing nature
of t=s cevernsent's veguirenents.

- ] -
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{1) - 2 A L. b sy . 0fficial
Tespcnaibility to approve the werk of cecntracters is & pover
Teasarved to Covernment cfficials. It sAould be exercised vith a
therouqh knewledge and understand{ng of the contsnts of{ documents
sudnitcted by centractors and a racognitiocn of the nesed to apply
indapendent judqmant in the use of these vork products.

8. Raascrsibilisies.

(2) Eanda of agenciag. Resds' of departmants and sgencies
ars respensible for ioplementing this poiicy lettar. While these

policies muat bBe izplexentad {n the Fedsral Acquisition =

Regulatisn (FAR), {t is expected that agenciss vill takdé Il
appropriste actions {n the {ntarizite davelop i{zplementation
strategies and i(nitiats saff trainirg to ensure effsctive
inplezentition of thr3s policies. |

(®) Wmuﬁn:x_:mmu Pursusnt to
sutsections €(a) and 25(f) of tha OFPP Act, as azended, ¢1 U.S.C.
§S «0%5(e) and 421(f). the Federal Acquisition Regqulatery Council
shall ensure that the policies establishad hersin are
incerporated in tha FAR vithin 210idays fzomr the dats this policy
letter (31 published (n the : « ZIssuance of final
Tequlaticns wvithin this 210-day paricd shall de ccnsidered
issuance °in a tizely rmanner" zs prescribed (n ¢1 U.6.C.
§ 408¢(b). :

(e) gconsracsing of¢icerg. When requirszents ars developed,
whan splicitaticns aTe draftad, and vhen contracts ars being
Perforned, centracting afficers At? 20 ansursi

(1) that functicns to da'contracted ars not among these
l{sted {n Appendix A of this letter and do not cleossly rssemble
any functions listed theare;

(2) that functions to be contzacted that are not listed
in Appendix A, and that do net closely ressable then, aTe not
{inhersntly govarnzental functions according to the totality of
the circumstances tast in sudsectien 7(b), akbove}

(3) that the terms and the zanner of parforuanca of any
contrasct {nvalving functions listed in Appendix 3 of this lattar
ars subject to <Jdequate scrutiny and oversight in accecrdance wvith
subsection 2(£), adbovey and

(4) that all] other contractible functicns are proparly
zansged {n sccordance vith subsecticn 7(e), above.

(d) Al ogricisls. When they|ars avars that contractsr
advice, cpinions, recommsndations,|ideas, reports, analysss,
other vork products ars to be considered in the course of their
officia) dutias, all Federal Covernrant efficials are to ensurte

| P
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— (1) develeping carefully crafted statssents of wvorx and
quality assurance plans, as descridad {n OFPP Policy Lattar 31-2,
b4 » that focus on the {ssue of Governnent
overgight and zeasursmant of contractor parfarmance)

(2) establishing audit plans for pericdic reviav of
contracta by Governzent auditors)

(3) conaucting preawvard conflict of intsrsst Treviavs to
snsure oontract performance {n accordance wvith cbjective
stancards and contract apecificazions)

(4) phyeically seperazing contracteor parsonnel- £Ica
Covarnzent personnel at the wveorksits) and

(S) requiriag cecntracicrs to (a) subait raports that
centzln recczsendations and that explain and rank poliecy er
tction altarnatives, 12 any, (b) describe what procedures thay
csed to arrive at their recormwendaticns, (¢) suczarize the
substance of their delidberations, (d) rspoert any disssnting
viewvs, (8) list sourcas reliad upecn, and/or () othervise naks
clisar the nethods and consicarations upen which their
recoarundaticons ars based.

(q’ - - [ 4
=3 bl « Ggontractor

Fersonnel attanding neetings, ansvering Governsent talaphcones,
and working in other situatiscns vhere their contractor status is
net obvious to third partiss must be requized te {dentify
t-anselves as such to aveld crsating an inpresssion in the minds
©f Texbirs ©Y The Publit ©r Tha Congrsss that they are GoveITment
of{ficials, unless, in tha judgmant of thes agsncy, no hara can
cozse from f3iling to identify thenmselves. All decumsats or
raports produced by contracicrs are to be suitably marked as
centrsceeor products.

(n}) Qegreg of raliancg. The extent of rsliance on servics
CSNTTACLOrs is not by 1tself a causs for concern. Agencies must,
hovever, have & sufficient numbar of trained and exparienced
staf{f o manags Covernment prograns preparly. The grsatar ths
degTes ob reliance on contractors the qTeater tha naed for
oversight by agencies. What numbder of Governmsnt officials is
fesded.to overJes & {cular contract is a mamagement desision
to be made aftar analysis of a nuzber of factors. These lnecluds,
szong others, the scope of ths activity in guestion; the
technical complexity of the preject or {ts caapenents; the
technical capability, numbars, and vorklcads of Federsl oversigh
c{ficials; the {nspection tschni{ques available; and the K
izpertanes of the activity, Current contract adainistraticn
Tssources shall not be detarzinative. The most efficiant and
cost effsctive spproach snall be utilized.

--7“
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that they exercisa indipcndcnc judgment and critically exazine
these froduc:s. '

9. Judicia]l ravisy. <his policy lettsr is not intsnded o
provide a constituticnal or statutory interprstaticn of any kind
and it is not intended, and snould not ba construsd, to crsate
any right or benefit, substantive eor procadural, enforcsabls at
lav by 8 party sgainst the United B=stes, its agencies, it3
cfficers, or 8ny parscn. It is intended only to provide policy
quidancs to agenciss in the exercise of their discretion
concerning Federal contracting. Thus, this policy latter is not
{ntanded, and shculd not be construsd, to creste any subatantive
or procedural basis ea which to challenge any agency action or
insction on the ground that such acticn or {naction vés not in
accerdance with thig policy lattar.

10. Inlgrmmtion coniagt. ror {nfeizmation reqazding this policy
lattar contact Richard A. Ong, Deputy Associate Administzatar,
the Off{ca of Faderal Procurenent Palicy, 7285 17th gtreet, N.W.,
waskington, DC 20803. Teslephone (202)2333-7209.

11. Effeceive d4ata. Tnis policy lettar is sffectivae 10 days

aZtar the date cf publication.
Ll V Guria—
BURMANX

ALLAN V.
‘Adminigeracar
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The folleving is en illuserative list of functions.
censidersd To be inhersntly governmeatal functicagi!

1. 7The direct conduct of criminmal investigations.

3. The oootrol of prosecutians and :erformance of adjudicatary

functiana (othar than those relating to arbitration or othar Coe
Dethods of altsrnative dispute Tesclution), -

3. Iha corzand of military forces, especially the lsadership of
nilitary personnel vho ars neabdars cof the cenbat, combat suppert
or coabat sarvice supporet rola. .

4. Tha conduct of foreign relaticns and the detarzinatiocn ef
foreiQgn policy.

5. The detarzination of sgency policy, such as detarzining the
content and applicatior cf regulatiens, ameong other chings.

6. The datarzinatien of rederzl proscaa priaritill o budgst
Taguests. ]

7. The directicn and control of Yederal ARplCYess.

s. :nn.dirncticn and coatrol.of Antglligance and counter—
intslligence cperations.

t .
(:‘I 9. The salscticn or nonselsction of individuals for fedaral
- Covarnzent saployrent.

10. The appreval of pesition descriptions and perfcrzancs
standards fer redeTal exployess.

il. 7he detarminaticn of vhat Goverrsant pToperty is to be
dispcsed of and on vhat tarms (altheugh an agancy aay give
SSNtIICTo s Authority to dispose of preoperty at prices within
specified ranges and subdect to cther reascrabls oenditions
deens! appropriate b7 tha agency).,

'  With respmcs to ibs aotual draft ef Casgrasaicnal tl.nl-lﬂr of
torpcalded to Comgreesionsl onttupaicm.u:n‘ of 3 respanies &8 -'-us
TUPOITe (THE 48 IDEpOTLEr Genersl. the Camarsl um Offisw, ox otaay
Pedarsl sudit entity, see spasial povisions in subsectisa ¢(C) of tha tsxe of

the polisy lewres.




