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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MANIILAQ ASSOCIATION,

Plaintiff,
V. Civil Action No. 15-152 (JDB)

SYLVIA M. BURWELL, in her official
capacity asSecretary, U.S. Department of
Health & Human Services etal.,

Defendants.

MEMORANDUM OPINION

For more than twenty years, the SecretaryHealth and Human Servicéms allocated
$30,921 ayeain federal fundsowardrening health clinic space ithe Native American vilage
of Kivalina, Alaska. Manilaq Association, a regional health corporation that now cavias
operates thelinic in Kivalina, beleves that amount is insufficient to assure adequate healthcare
in that community In an attempt toemedy theKivalina clinic’'s chronic unde€unding, Manilaq
submitted a lease proposal basadection 105(]) of the Indian Selbetermination and Education
Assistance Act That section, Manilaq argues, requitee Secretaryo rent itsKivalina clinic
space and paily compensation, based tme clinic’'s operatingosts, 0f$249,842a year But the
Secretarydeclined Manilag’'s proposal, arguing thatmust pay Manilag no more than the
$30,921 it has provided previoushManilag sued, androssmotions for summary judgment are

now pending before the CourtThe Court will grant summary judgment fdanilag and direct

! SeePl’s Mot. for& Mem. in Supp. oSumm. J. [ECF No. 10] (P’Mem); Gov't's CrossMot. for &
Mem. in Suppof Summ. J. & Opjm [ECF No. 15] (Gov’ts Mem).
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the parties to enter intdiscussios regarding Manilag's Kivalina lease proposainsistent with
this opinion.

BACKGROUND

Under Title V of the Indian Sebetermination and Education Assistance Act (the Act),
gualifying tribes or intetribal consortia magnter glf-governance compacts to adminiskeralth
services ordinarily provided by the Department of Health amdah ®rvices (the Secretary)n
1994, the Alaska Native Tribal Health Consortiland the Secretamnteredthe Alaska Tribal
Health Compact (the CompactbeeEx. A to Pl’s Mem.[ECF No. 102] (Compact) Manilaq
Associdion, a norprofit association thgtrovides health care serviciestwelve member tribes, is
one co-signer ofthe Compact.Eachcompactingtribe or intertribal consortummust also enter
into a written funding agreement with the Secreta®ge25 U.S.C. $458aaad(a) see als®5
U.S.C. 8458aaa(b) (definition of Indiatribe). These funding agreements should identify the
programs to be administered by the tribeeid. § 458aaa4(d)(1), and “authorize the Indian tribe
to plan, conduct, consolidate, administer, and receive ful tribal $haded for the included
programs seeid. § 458aaad(b)(1).

The statute dictates the minimum amount of tribal fundifihe Secetary shall provide
funds under a funding agreement in an amount equal to the amount that the Indian tribe would
have been entitled to receive under-sefermination contracts under [Title | of the Act]ld.

§ 458aaar(c); see alsacCompact Artll, § 3 (“Subject only to the appropriation of funds by the
Congress of the United States and in accordance with [25 U.858a8a’], the Secretary shall
provide the total amounts specified in the Funding AgreementSitie I, in turn, requires the
Secretary to providénot . . .less thanthe amount thaghe“would have otherwise provided for

the operation of the programatiministered by the tribal organizationontract support costand,



in the first year ofa contract, starip costs? Id. 8 450t1(a) (often referred to asection 106(a)
of the Act) “At the option of an Indian tribe, a funding agreement may provide for a stabe
budget specifying the recurring funds (including, for purposes of this provision, dwadsble
under[section 106(a)]to be transferred to the compacting tribal organizatioll. § 458aaa4(g).

In fiscal year 2011for example,Manilaq Association receiekapproximately $41.5
milion under its funding agreemenith the SecretarySeeEx. B to Pl’sMem. [ECF No. 163]
(Funding Agreementat 11-12. That amountvas the sum of several componeratris: recurring
base funding seeid. at 11, 1314; nonrecurring funding, distributed from available funds at the
beginning of eachfiscal yeageed. at 11& n.2; and tribalshareof available IHS headquarters
and Alaskaarea officefunds allocated among the Alaska tribes using methodologies “adopted
a caucus open to all Alaska Tribes and tribal organizatiosseid. at 1112 & nn.3—4. Under the
Compact, Manilag reserves the right to “reallocate or redirect” its funds anmmygpacted
programs “in any manner.. which [it] deems to be in the best interest” of its comramit
Compact, Art. lll, 85. The Community Health Aid6CHAP)and Vilage Built Clinic (VBC)
programs are the compacted prograsisvant tahis case.

The CHAPfunds the training of health aides and practitioners who provide acute, chronic,
and preventativdnealthcare in remote village locations. The VBC program was created to lease
clinic space for use by the CHAP practitioneasdhas its origins in @angressinal appropriations
bils thatappropriated earmarked funds for that purpose. But Congress has not earmarked funds
for VBC leasessince 1989, so in the decades since, the Secretary has alleeestefdnding out
of its Hospitals and Clinics Budget Lindem. SeePl’s Mem.at 7~8. Most frequently, the

Secretary leases clinic space owned by the vilages themssdedsx. K to Pl’s Mem. [ECF No.

2 Neither contract support costs nor sigtcosts are at issue in this case.
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10-12] atl, andcalculates the applicable lease amount pursuant to a 1991 cismadix. J to
Pl’s Mem. [ECF No. 141] at 1. The circular's formulenakesthe lease amount a function af
number of factors, includingilage population, clinic patient encounters, the price of fuel, tiee siz
of the clinic, and the available budge®eeid. at 3-4. The Secretary considers the resulting leases
to be“full service,” meaning they aratendedto compensate the lessor foental of the space,
utiities, and all maintenance and operational costs associated withinibé cld. at 4. But
because the lease amoisnhot based explicity orné fair market value of the clinic onthe real
costs associated with running the lease amount often proves inadequate. Accordin@®0a
report by the Alaska Native Health Board, “lease fundiigen] cover[edjonly approximately
55% of the current operating costs.” .Kxto PlL’s Mem., Executive Summary.That funding
shortfall is the impetus behind this case.

Since 1996 Manilaq has compacted to administer the VBC programother words, to
secure clinic spaci its constituent vilagedor the CHAP practitioners.Rather than lease the
clinic space dectly, Manilag obtaied it through a buybackithhold agreement with the
Secretary, who leadelinic space on Manilag's behalf, then wiglth the lease amount from the
funding that Manilaq reeivedunder the CompaciSeeEx. B to Pl.'s Mem at App. E, 12.2.2. In
February 2012, Manilag sought ¢hange this arrangement. By that time, it owned clinic space
in all but one of its constituent vilagesAnd as a result, itadd assumedhe burden of the VBC
lease’ “chronic underfunding, covering clinic costs bydiverting fundsfrom other programsvhen
necessary

Manilagq proposed a twstep remedy in a memandumto the SecretarySeeEx. C to
Pl’'s Mem.[ECF No. 164]. First, it would retrocede to the Secretagministration of th&/BC

program essentially making the Secretary responsible for proctiaglinic spacen its vilages



See25 U.S.C. § 458aa8(f) (governing retrocession)Next, it would leaseits clinic spaces to the
Secretary, through leases negotiated usdetion 105(I) of the ActSee25 U.S.C. #150((I); see
also 25 C.F.R. §8%00.69900.74 (implementing regulations). Section 105() requires the
Secretary to entanto leasedor tribally owned facilties usedfor the administration of services
under theAct, upon thetribal ownefts request See25 U.S.C. 50j(l); see alsaCompactArt. Il,
§8(d) (“Upon the request of a €igner, the Secretary shall enter into a lease with thSigher

in accordance with section 105(l) of the [Act], as amendedBut more importantly, under
Manilag's reading of the statute and its implementiregjulations, the amount afompensation
paid underthose leases must be based on the reasonable expenses ifcaugid the operation
of theclinics. SeeEx. C to Pl’'sMem. at1-2. Putting the two steps togethéren, Manilaq
proposed exchanging the inadequate lease funding based on the Secretary’s formmuiah for
higher leaseompensatiorbased on itseal costs.

When the Secretary refused to accept the full retrocession of the \dB@umpr;, Manilaq
imited its retrocession offer to idinic in Ambler, Alaska which it had acquired in 2003n the
year before Manilag'sAmbler proposal, the Secretary had provided ab®®000 for the
operation of the Ambler clinic. Based on “documentation of costs incurred and projected,”
however,Manilaq proposed a lease amount of approximately $170,000 a ¥ealt to Pl.’s
Mem. [ECF No. 165] at 4. The SecretargeclinedManiilaqg’s final offer, seeEx. F to Pl.’sMem.
[ECF No. 107]—but not within the 4&lay window prescribedby the statutesee25 U.S.C.
§458aaab(b). In the resulting lawsuitjudge Hogarof this court concluded thaa section 105(1)
lease could be incorpated into a seljovernancefunding agreemeniand held that the Ambler

lease proposal had been added to Manilagjeeemenas a matter of lawSeeManilag Assn v.

Burwel, 72 F. Supp. 3d 227, 23%0 (D.D.C. 2014).But the courtdid not have occasion to address



Manilag's argument thagection 105(l) entitles it to fully funded leases for each of its slinigee
id. at 231 .

Manilaq now seeks to establish that principle throubls litigation about its Klina
clinic. Beginning inOctober 199, the Secretary leased a 927 sqtfapt clinic from the Kivalina
City Courcil. SeeEx. Hto Pl’sMem. [ECF No. 109] (Kivalina Declination) a#0, 10. After
Manilaq beganadministering the VBC program 1996 the lease amounrt$30921.01 a year—
was withheld annually from its funding pursuant to the buybawkthhold agreement.But by
January 201Manilaq hadsecured a new, 1,240 squdoet clinic in Kivalina, andsotit instructed
the Secretary to cancel its leaskhvthe Kivalina City Council. Seeid. at 12, 18 Per its request,
Manilag began receiving th&30,921 associated with the Kivalina cliniannually throughits
funding agreementSeeid.

After the decision inManilag As®ciatian, Manilaq proposed retroceding the Kivalina

VBC program and entering section 105(l) lease for its new Kivalina clinicBased orsection
1050)’s implementing regulations, and on its “actual expenditu@&T the prior year, Manilaq
proposed thats newKivalina clinic lease should be in the amount of $249,842 year? Seeid.

at 34-36. This time, the Secretary declined Manilag's final offer within thguisite tine frame,

on the grounds thatife amount of funds proposed in the final offer exceeds the applicable funding
level to which the Tribe is entitled under [the Actll” at 2 €iting the statutorydeclination ground

at25 U.S.C. $458aaa6(c)(1)(A)(i)). By the Secrtary’'s reasoning, Manilagvasentitied only to

the amount that she woulshy if leasing Kivalina clinicspace herself And, “as demonstrated by

the amounfshe]did payfor Kivalina before the retrocessibrthat amountwas$30,921. Id. at 2

3 Maniilaq hoped its new section 109@psewould take effect on February 1, 20End un through
Septembe80, 2015. For this first eightmonth lease period, Maniilaq requested a prorated sh§2219,842, th
total annual amountSeeKivalina Declination at 3536. It furtherproposed that the lease would be renewable in
oneyear terms at the option of either pareeid. at 3738.
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(emphasis added)[S]o long as [the Secraty] has provided Manilag whgghe]otherwise would
have providd for the [Kivalina lease],” neither Section I)5nor its implementing regulations
required her to provideadditional funding. Seeid. at 6-7. Thus, in the Secretary’s view, Maniilaq
could receive itdunding through a separately negotiated lease or through its funding agreement
but it was not entitled to more than $& a yearfor the Kivalina clinic Seeid. at4-5

Manilaq sued, askg ths Court to (1) declare thatompensation fasection 105(l) leases
is “mandatory” and must be funded in an amount “distinct from the amount the [Secretary]
would have otherwise provided for [the Kivalina VBC program],” (2) revéliseSecretary’s
declination and compel her to incorporate Manilag’'s proposed lease irfitmdieg agreement,
and (3) order the Secretary to pay Manilaq $249,842 in lease compensagie.ompl. [ECF
No. 1]7164. After a February 19, 2016, motions hearirigg parties’ crossnotions for summary
judgment argending before the Court.

LEGAL STANDARDS

Under Rule 56 of the Federal Rules of Civil Procedure, summary judgment sialhbed
“if the movant shows that there is no genuine dispute as to any matetiahfathe movant is

entitled to judgment as a matter of law.” Fed. R. Civ. Ra)56€e alsé\nderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247 (1986)\Whenruling on a motion for summary judgment, the court must
draw all justifiable inferences in the nomoving party’s favor and accept the Aooving party’s
evidence as trueAnderson 477 U.S. at 255Here, under the Act, in any appeal of a declination
“the Secretary shall have the burden of demonstrating by clear and convincing evluence
validity of the grounds for rejecting the offer.” 25 U.S.Gl58aaab(d). The Secetary does not

dispute that the Court’s review is de noveeeGov't's Mem. at 17;see alsd®’yramid Lake Paiute

Tribe v. Burwel 70 F. Supp. 3d 534, 5442 (D.D.C. 2014).




Statutes passed for the benefit of Indian trimasreover,“are to be construed liberally in

favor of the Indians with ambiguous provisions interpreted to their benetitick&aw Nation v.

United States534 U.S. 84, 9384 (2001) (internal quotation marks omitted) This canon of
interpretation hasden incorporatedhto the various soursef law governing this case.itlE€ V

of the Actrequires that[e]ach provision of this partand each provision of a compact or funding
agreement shall be liberaly construed for the benefit of the Indian gabicipating in seff
governance and any ambiguity shall be resolved in favor of the Indian tribe.” 25 8458 aa
11(f); see alsa25 C.F.R. £00.3(a)(5). Similarly, the “Secretary’s commitment to Indian self
determination requires that the[] redigdas [also] beliberally construed for the benefit of Indian
tribes and tribal organizations,” with any ambiguities “construed in favdneoindian tribe or
tribal organization so as to facilitate and enable the transfer” of fegtegthms and aties.*

25 C.F.R. $00.3(b)(11). But this canon of interpretation “does not permit [courtselg] on

ambiguities that do not exist. South Carolina v. Catawba Indian Tribe, |n€76 U.S. 498506

(1986). Application of the canon “need not benclusive” on the issues before the Couanbd the
canon’s force may be overame by “other circumstances evidencing congressional intent.”

Chickasaw Nation534 U.Sat94 (internal quotation marks omitted)

*In an ordinary case, an agency'’s interpretation of its own atigng may be entitled to deferen@ee
Auerv.Robbins519 U.S. 452, 462 (1997). The Secretary has notsoughtiefeacence heré&seeGov't's Memat
17. Butevenikhe had, itis not clearthatdeference to herinterpretatiald be appropriatdn this drcuit, courts
“typically do not apply fullChevrondeference to an agency interpretation of an ambigutabgary provision
involving Indian affairs."Califomia Valley Miwok Tribe v. United State$15 F.3d 1262,266n.7 (D.C. Cir. 2008).
Instead;the canon of construction in favor of Indiantribes can trump tleeatee to agencies’ interpretations courts
ordinarily give unde€hevronand its progeny. Maniilag Ass’n 72 F. Supp. 3d at 232

There is good reason to believe that the canon trdmpsdeference as wellSeeCobell v. Norton 240

F.3d 1081, 1103 (D.C. Cir. 2001) (“Whenever doubt or amiyigeMsts in federal statutesregulationssuch doubt
is resolvedin favor of the tribes.” (emphasis added aadkets omitted) (quotiniicarilla Apache Tribe v. Supron
Energy Corp.728 F.2d 15551563(10th Cir. 1984) (Seymour, J., concurring in part anseting in @rt)); see also
Navajo Health Found-Sage Mem'Hosp., Inc. v. Burwel00 F. Supp. 3d 1122, 137 (D.N.M. 2015) (holding
that the Secretary is not entitled to deference when construifgctisemplementing regulationsjndeed, such
deferencenay be doubly precluddiere becaus¢he Secretary has vowed to construe the regulations lipfral
Maniilag’s benefit. See25 C.F.R. $€00.3(b)(11).
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DISCUSSION

l. Final Offer and Declination Procedures

To assess the legality of the Secretary’'s declinatone muststart with Manilaq’s
proposal. Manilaq properly submitted its Kivalina lease proposal through the #\fitial offer

procedures,seeManilag Assn, 72 F. Supp. 3d at 2339, which are available to a tribal

organization “fijn the event the Secretary and a participating Indian @rivenable to agree ..
on the terms of a compact or funding agreement,” 25 U.S1&8&a6(b). Upon receiving a final
offer, the Secretary hab daysto make a decisionld. If she decides to reject the offer, she must
provide “atimely written notificatiorto the Indian tribehat contains a specific finding that clearly
demonstrates, or is supported by a controling legal authority,” tletob the four statutory
declination grounds appliedd. § 458aaa6(c)(1)(A). Thegroundthatthe Secretariyvokes here
is that “the amount of funds proposed in the final offer exceeds the applitadieg level to
which the Indian tribe is entitled under this partid. § 458aaab(c)(1)(A)(). At the motions
hearing, Manilaq acknowledged that t8ecretary’s declinath was proceduraly proper. The
dispute in this case¢hen,is about the “applicable funding level to which [Manilaq] is entitled
For sel-governance compactdilee Manilaqg, tratinquiry mustbegin with the[ajmount

of funding” provision in Title V of the Act. That section requirdisat

The Secretary shall provide funds under a funding agreement under

this partin an amount equal to the amount that the Indian tribe would

have been entitled to receive under -gelfermination contracts
under thé [Act]. . ..

25 U.S.C. #¥58aaar(c). “[S]elf-determination contractsin turn aregovernel by Title | of the
Act, which placesafloor underthe “[ajmount of funds provided.”Seeid. §450t1(a). Under
section 106(a)the

amount of funds provided. . shall not be less than the appropriate
Secretary would have otherwise provided for the operation of the

9



programs or portions thereof for the peroaleredoy the contract,

without regard to any organizatal level .. . at which the program,

function, service, or activity ... is operated.
Id. 8450r1(a)(1). Stringing these various provisions together, Manilaq is “entitled” to “not
less than” the amount of funds the Secretary “would have otherwise provided &pettagion”
of the program or activity at issue. This-cadled “Secretarial amount” has been defined by the

D.C. Circuit as “the amount of funding that would have beerropppted for the federal

government to operate the program(] if [it] had not been turned over to the’ TRibenah Navajo

Sch. Bd., Inc. v. Babbjtt87 F.8 1338, 1341 (D.C. Cir. 1996). Thus, when a tribal organization

assumes control ovempeogram or activity section 106(a)l) entitles the organization to an amount
of funding that would place it “in the same position as those government agencies that would
otherwise be carrying out the activities3. Rep. 10874 at 12(1994) (describing thigparity as
the “original intent of the Act”).

But absent some separate statutory entitement to fursiogon 106(a)’'s funding floor
can double as a funding ceilingf section 106(a) definem full the “applicable funding level to
which the Indian tribe is entitled,the Secretary may permissibly declia@y proposal seeking

funds in excess of that amountee e.qg, Los Coyotes Band of Cahuila & Cuf Indians v.

Jewel 729 F.3d 1025, 1033 (9th Cir. 2013) (“[The Aletits the amount of money that a tribe
may obtain under a [seffetermination] contract to the amount that the [Secretary] is_currently
spendingon the program in existence for which the tribe seeks to obtain a contractdtedper
(emphasis added))'hatis thelegal theoryunderlying the Secretary’s declination herBetween
1994 and 2012he Secretargaid $30,921per yeato administer the relevant “program, function,
service, or activity—secuing clinic space in Kivalina. That amount, she argues, is what she

would continue topay if she verestil procuring the clinic space herself. Armkcause no other
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statutory provisions entitle Manilag to additional fundi$$0,921 is all thaManilaq is entitled

to under the Acfor the Kivalina clinic

[I.  DoesSection 105(l) Entitle Maniilaq to a Specific Level of Funding for e Kivalina
Lease?

Manilaqg, of course, disagreem its view, section 105() andheimplementing regulations
create a “specific funding schemiiatentitles it to a “fully compensated” lease for its Kivalina
clinic. Pl’sMem.at 2. The Court is not as sure. But Manilaq offers a reasonable intefpretat
of an ambiguous statute and its ambiguous regulati@ecause the Secretary has notwahdhat
her alternativereading is compelled bthose sources, the Court wilhs it must—construe the
ambiguity in Manilag's favor.

A. Section 105(]) and its Regulations are Ambiguous Regarding the Ne cagsamount
of Lease Compensation

As section 105(]) is central to this dispute, it is worth quoting in its entirety:
Lease of facility used for administration and delivery of services

(1) Upon the request of an Indian tribe or tribal organization, the
Secretary shall enter into a lease with the Indian tribtibarl
organization that holds title to, a leasehold interest in, or a trust
interest in, a faciity used by the Indian tribe or tribal
organization for the administration and delivery of services
under this subchapter.

(2) The Secretary shall compensate edwmtian tribe or tribal
organization that enters into a lease under paragraph (1) for the
use of the facilty leased for the purposes specified in such
paragraph. Such compensation may include rent, depreciation
based on the useful life of the facilty,inmipal and interest paid
or accrued, operation and maintenance expenses, and such other
reasonable expenses that the Secretary determines, by
regulation, to be allowable.

25 U.S.C. #50j(l); see als@5 U.S.C. #58aaal5(a) (applyingsection 105(l), which is codified
in Title | of the Act, to Title V compactors like Manilag)Section 105(]) thus entitles Manilaq to

“compensation.” Althoughht statute does nekpresslysay how much, it doetetherthe concept
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of compensation to those “reasonabkpenses—Ilisting severakincluded in the lease. Section
105() leaves it to the Secretary to determine, by regulation, whiclsoinable expenses” are
“allowable” In the implementing regulations, the Secretary th@kdelegation and rarin every
which direction.

In purporting to set the “requirements” foestion 105(]) leaseshe regulationsquickly
jettison the more permissive “may” contained in the stat@ee25 US.C. &50j()(2) (“Such
compensationmay include . . . .” (emphasis added))A lease 5 to include compensation as
provided in the statutas well assuch other reasonable expenses that the Secretary determines,
by regulation, to be allowablg 25 C.F.R. 8§ 900.68emphasis added). The title to the next section
of the regulatios also speaks in mandatory terms, addressing those elementréhmtiudedin
the compensation for a lease” between the Secretary and a tribal organizitio8.900.70
(emphasis addedBut then tlat mandatory languagdrops away:To the extent that no element

is duplicative,” any of the elements listed in the regulatiofi®ay be includedin the lease

compensatiofi Id. (emphasis added)As far as the Court can tell, there is no obvious way to
reconcilethis vacillation between permissive and mandatenguage

The apparent textual contradictions do not end thdiee title tosection 900.74 asks
“How may an Indian tribe or tribal organization propose a lease to be compefmatee use of
facilities?” Yet the body of the regulation appears to answer a different quedtiather than
addressing the tribe’s “proposal],” the regulaticemddress the contents of the resulting “lease
This quick—and again unexplainedtransition from proposal teeaseis symptomatic of the
drafting imprecisions thgtervadethe regulations. Whatestion 105(]) refers to as “expenses,”
the regulations variously refer to as “elemenid,”§900.70, or “costs id. §900.73. And it is

not clear where these “elente’hor “costs” may (or must) be accounted for. Sometimes, they are
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included in “tjhe lease.ld. 8§ 900.69. At other times they are included in “the compensation for
alease.”ld. §900.70. Even the purpose behind the leasquirements somewhat obscure. Are
section 105(I) leaseavailable so that tribal compactéaran“recover the types of cost described”

in the regulations?1d. 8900.73 (title). Or socompactorscan “be compensated for the use of
facilties”? 1d. 8900.74 (title). Is there a meaningful difference between the tWdlen taken
together, these imprecisions frustrate the Court's search faeaaystplace to get its footing.
Section 105(])itself does not make clear how much compensation must be paid under a lease.
And, to put it midly, the regulations do ndtelp dispel that ambiguity.

B. Maniilag’s Interpretation is Reasonable

Manilag hasmarkedone path across this evehifting linguistic ground. Under section
105(), Manilag argues, it is entitltd to a leasfor its Kivalina clinic and payment of
“‘compensation.” The amount of that compensation is based upon those “reasonable expenses that
the Secretary determines, by regulation, to be allowable.” 25 U.83Dj(B(2). The regulations,
in turn, explain hhat there are “three options available” $ection 105(l) leases. A “lease may be
based” on the buiding’s fair market rental, on the other elements in 25 G.80R.70, or on
some combination of the two. 25 C.F.R. 8§ 900.Manilaq choseoption twofor its Kivalina
clinic lease, submitting a list of the allowable cost elemertts avcorresponding funding request
for each SeeKivalina Declination aB35. As the lease must be “based on” these elemémgs,
argument goeshey also define the amount ofrapensation the lease must includehe Secretary
is permittedto push back on theequesteé@mount if it is“duplicative,” 25 C.F.R. $00.7Q or not
“reasonable,” 25 U.S.C.450j()(2). But she may not stray from the specified “three options” in
deternning the applicable amount of lease compensation, nor cap the amount of that
compensation at what she has historically paidecurelinic space in Kivalina SeePl.’s Mem.

at 19-21, 26-28. In other words, Manilag contends tlsattion 105() and its regulatiortegether
13



determine the “applicable funding level to which [it] is entitled” forkKhelina leaseand that, in
this case, that amount is $249,8g@r year

Although not the only plausible interpretatioManilag’'s interpretation is a reasonable
one. It rests on two premisegachof which finds some supporin the statute and regulations.
Premise one ishat the regulations specify those elements miagt be included inManilaq’s
Kivalina lease. Fothat proposition,Maniilaq relies onsection 900.74, whiclean be read to create
“three options” for section 105(I) “lease[s],” and to define each option by reference to the cost
elements it includes.Premise two is that, once a lease is “based on” a set of elereenf
C.F.R. 8900.74 those elements dictate the necessary amount of lease compensalticn.
premise, too, can be reasonably grounded in text. More often than not, the sthtetglations
ink the concept of “compensation” to the listed elemefse, e.g.25 U.S.C. &50j()(2) (“Such
compensation may include. .reasonable expenses the Secretary determines, by regulation, to be
allowable?); 25 C.F.R. $00.70 (title) (“What dements are included in theropensation for a
lease ... ?”);seealsad. §900.69 (“The lease is to include compensation as provided in the statute
as well assuch other reasonable expenses that the Secretary determines, by redaldtien,
alowable” (emphasis added)internal quotation marks omittyd Plainly, then, the
“compensation” requirement and the specified cost elements are engagéidlague with the
necessary amount of compensation the topic of conversation. True, the teuntal absent
from sction 105() and its regulations. But each of the termsatetmployed in the text
namely “compensation,” “expensessee25 U.S.C. #50j()(2), and “costs,” see25 C.F.R.
8 900.73—can be readily quantified and monetized.

Section 900.73also provides clus asto the relationship between the compensation

requirement and the cost elemeni&hat section asks whether “a lease with the Secretary [is] the
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only method available to recover the types of cost describe@00.80?” The answerthat “the
same types of costs may be recovered in whole or in part under section 106€aAct tid.—is
significant for a number ofasons.First, it inks the compensation requirernémthe concept of
“recover[y].” To “recover”is “[tjo get back or regain in full or in equivalence.Black's Law
Dictionary 1389(9th ed. 2@9). If tribal costrecoveryis section 105(])’'s focusthe cost elements
included inthe leaseshould dictate the amount of necessary compensatiorBecond section
900.73 appears to designasection 105()) leasesndsection 106(afunding asequivalentmethods
of tribal cost recovery. Surely, when cost elements are “recovered” theaugion 106(a), they
would affectthe “[a]Jmount of funds praged.” 25 U.S.C. 350t1(a) (title). Manilag might
fairly expect thatwhenthose same einents are “recovered” thiglu ®ction 105(l), they would
affect the amount of “compensation” in a simiar way.

C. The Secretary’s Interpretation Is Not Compelledby the Statute and Regulations

The Secretargesponds with arguments designeddoer any connection between the cost

elements and the amount of lease cans@ationrequired by section 105(l) Yes,the Secretary
admits, Manilag is entitled to compensation for the Kivalina leaBeit becauséall of the
statutory language following this mandate becomes discretionary twperntains to what that
compensation’must be, any of the listed cost elements may be excluded from the lease as an
exercise of the Secretary’s discretio@ov't's Mem. at 34. The Secretary is correct thegction
105(I) itself dealsoonly with what compensatiomay include. See25 U.S.C. #50j()(2). The
regulations howeverare far less consisteah that subjeet-section 900.70 alone is of two minds
regarding whether the cost elemense”includedin the compensation for a lease” onay be

includedin the lease compensation(émphasis added)lhe Secretary offers no principlagason

® Indeed, Black’s provides an illustration of recovery weilited to this cas&T]he landlord recovered
higher operating costs by raising renid’,
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to disregardthe mandatory language in favor of the more permissive language she prefers.
Similarly, relying onthe word “propose,” the Secretary argues seation 900.74 governs only
the necessary form of Maniilaq's proposaid, poperly constied,says nothing about tlwntents
of the resulting leaseSeeGov't's Mem. at 33-35. But why, then, does the body of the regulation
provide “three options” for “the les&,” rather than for theroposal? Again, the Secretary prode
no answer

The reason, perhaps, is tilh¢ Secretarjlasmore fundamentaikssues with Manilaq’s
interpretation. According to the Secretasgction 106(a) is the “only provision of the [Act]
addressing the amount of funds provided” to a Title V compactor like Mankzay/'t's Mem. at
20 (capitalization aétred) Because the “compensation” requirement is codifiedeiction 105
rather tharsection 106 the argument goes, it simply cannot be interpreted as an entitlement to
specffic levelof funding. Seeid. at 26-27. The Secretary believesection 105(]) wasimed at
narrower purposes First, according to a legal interpretation by the Health Care Financing
Administration in effectwhen section 105(]) was enactédl federalreimbursement was reserved
for services rendered at facilites owned or leased by the Secretargqlring leases between
tribal organizations and the Secretasgction 105() was intended to faciltate full federal
reimbursement dhealthservices rendered at tribally owned faciltieSeeid. at 28-30. Second,
section 105() was meant @stablish a set of “allowable cost[]” principles tailored to triweéds.
Seeid. at30-32

These argumentsave some forcelt is surely relevant thasection 106 purports toontrol
“[c]ontract funding and indirect costs,” whilection 105 deals with “[c]ontract or grant provisions
and administration.” And there is some support in the record for the Secrédgisiaive and

regulatory history argumenthe 1994 legislation thaidedsection 105(I) to the Actwas, in part,

16



a reaction to regulations proposed by the Secretary earlier that yees. Rep. 103874 at 3.
Those proposedegulations expressly freed the Secretary of any obligation to enter leases for
tribally owned poperty. Seelndian SelDetermination and Education Act Amendmeri8 Fed.
Reg. 3,166, 3,198pfoposedlan. 20, 1994). They also specified that “expenses associated with
the use and depreciatioof tribally owned propertyused to provide services umdbe Act “shall
be recovered in accordance with the cost princigieseredin Subpart D” of the proposed
regulations, which covered “Financial Managemengéeid. at 3,198 see alsad. at 3,170
(suggesting wesofthe cost principles i@MB Circular A-87to determineallowable cost for tibal
governments Both threads arandeed picked up insection 105() and its implementing
regulations. Hence the argument goeby requiring the Secretary to enter into leases at a tribe’s
request,section 105(I) departed fromthe first aspect of the proposed regulatietisereby
faciltating full federal reimbursement for services rendered through tribally owngeidscli
Consistent with thelelegationin section 105(l),moreover, th&ecretary'surrent regulationslso
appear taaddress the subject of “allowable cdstSeelndian SelfDetermination and Education
Assistance Act Amendment$l Fed. Reg. 32,482, 32,490 @u24, 1996);see alsa25 U.S.C.
§8450j() (“[Clompensation may include. .such other reasonabi&xpenseghat the Secretary
determines, by regulation, to b#owable” (emphasis added)).

But while the Secretary’s account is plausible,alsohas some gaps. First, the Court
cannot be certain tha¢ction 106(a) creates the Act’s sole funding entitlemehideed,Title V's
provision governing the “[aJmount of funding” explains that compactors must recledvartiount
that the Indian tribe wddi have been entitled to receive under-gdelfermination contracts under
this subchapteimcluding amounts . . specified under [section 106(a)].” 25 U.S.@58aaa7(c)

(emphasis added)Becausehe Act seems to contemplate that tribes may beeehtith funding
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apart from thaprovided through ection 106(a), thenerefactthat the “compensation” requirement
is codified in section 105does notdefeat Manilag’'s argumentNor does the legislative history.
Manilaq can concede thagstion 105(]) wa intended in part to unlock full federal reimbursement
ratesand in part to provide a list of “allowable costs” without also concedingthkaamont of
“compensation” due undeestion 105(]) leases falls solely within the discretion of the Segreta

And that finally, is thecore of the Secretary’s positiorSeeGov't's Mem. at 18. Under
section 900.74, Manilag may propose a lease based on the elements set ouegulit®ns.
Empowered bythe regulations’ purely discretionary languadewever,the Secretary may
exclude any of those elements from the leageits compensation. “The Secretary shall
compensate,” 25 U.S.C450j()(2), but theamountof that compensation is ultimately tattered
to the inclusion or exclusion of any particular element. Those elementsthpriopatedasa list
of “allowable costs,” do not speak to amounts of compensation éafféile amount of Manilaq’s
funding—including any lease compensatieis determied solely by section 106(a)(1) and,
therefore, remains solely withithe Secretafy discretion

Here the Secretary “would have otherwise provided” $30,921 atgeprocure clinic

space in Kivalina 25 U.S.C. 850;1(a)(1). Thus, even under the Secretary’s theoryséeton
106(a) alone determines the necessary amount of lease compensatiorgqMangéntitled to

$30,921 incompensation under itKivalina clinic lease But to test the boundas of the

® Generally, the designation of “allowable costs” is one pha process through which a government
contractor is reimbursed for costs it incurs while perfoguinits contractSee Charles Tiefer & William A. Shook,
Government Contract Law 1780 (2d ed. 2004). The Secretary appears to believeothsinply labelling the
elements in ection 900.70 asdllowable costs,” she has madscton 105(l) look less like a provision thvatuld
require a specific amount of moneyto change hands. Butatislear why that would be so. “Allowable costs” are
those that can be reimbursed or recoverewst likely, by payment of money. The Secretary leave£tue
guessing as to whethand how, the “allowable costs” #ction900.70 might be recovered under the Act or Compact.
Given that absence of guidance fromthe Secredacyipn 900.73 appears to hold the answers: yes, Maniilag ma
“recovet those allowable costs; and yes, it ndy/so through ection 105(l) lease compensation.
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Secretary’s theory, assurtf&t Manilaq was seeking a lease for a new clinic, in avilage where
it had never operated one before. In that casdd the Secretarfx thesection 106(a)(1) amount
for theclinic at zer®@ Would sheefuse tgpayManilaq lease compensatian any amount greater
than zero dollard The Secretary appears to belighat she would be justified in doing .$alf
Manilaqg waspersuadedb enter such a lease, what sense woulit include “compensation”? 25
U.S.C. 8450j(h(2). In what sense would it be “based omé of the “three options” inestion
900.74? How would it faciltate Manilaq's attempt to “recover the tygieost described in [the
regulations]? 25 C.F.R. ®00.73 (title). These questions pose serious problems the
Secretary’s interpretation, which the Secretary has not adeqaatkiyssed

D. Summary and Remedy

Section 105(I) requires the Secretary to enter a lease with Maniilags fidivalina clinic.
It also requires the Secretary to pay compensation. Section 105())isitaetbiguous regarding
how much compensation the Secretary must pay. Manilaq has put forwast@atada argument
that the (ambiguous, and sometimes-setitadictory) implementing regulatiorilly determine
that amount The Secretary resists this conclusiom herview, section 105(]) and its regulations
unambiguously commend the amount of lease compensatir discretion, constrained only by
the fundng floor insection 106(a)(1). But in multiple instances, the Secretary’s argurelitte
with the loose language of the regulationsAnd the Secretary has not offered the iCeasily

accessibleoutesaround the textual obstacles.

" Three years after the current regulations were enacted, a workimg afrfederal and tribal participants
adopted an “Internal Agency Procedures Handbook for@immstruction Contractingnder Title 1 of the Indian Self
Determination and Education Assistance A&€eEx 12 to Gov't'sMem.[ECF No. 1514]. That handbook states
thatsection 105(]) leases “must be funded fromresources cureargiiable under the[tribe tribal organization’s]
selfdetermination contract[d.at 7. It also authorizes leases “for a token sumto formalizeldt®nship between
the facility and the contracted program(dil: Maniilag cannotbe bound by this type of guidance, alitsesxkpress
consent. 25 U.S.C.4b8aaal6(e). Needless to say, neitheris the Court.
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Mindful of its obligation to construe the Act and its regulations ‘“lierad favor of’

Manilag, Chickasaw Nation534 U.S. a®3 (internal quotation marks omittedgee als@5 U.S.C.

§458aaall(f); 25 C.F.R. 900.3(b)(11) the Courtwil grant summaryjudgment m its favor. The
regulations codified at 25 C.F.B§900.69-900.74 determine the amount of compensation that
must be paid under section 105() lease, and therefore adeterminethe “applicable funding
level to which[Manilaqg] is entitled.” 25 U.S.C. § 458a##c)(1)(A)(). Manilaq properly
proposed entering lease for the Kivalina clinic “based on paragraphs (a) through (1906 0"
See25 C.F.R. $€00.74. Using her statutory declination rights, the Secretary wasnieed to
decline compensation requests that were “duplicatigegid. 8 900.70, or not “reasonablé see
25 U.S.C. 8 450j()(2). But she was not entittedise section 106(ap cap the “applicable funding
level to which[Manilaq is] entitled” a$30921, the amount that shadhistorically paid tcsecure
clinic space in Kivalina When the Secretadeclined to enter the lease on that growte acted
without the support of “controlling legal authority.” 25 U.S.CGl58aaa6(c)(1)(A). Hence, ke
has failed to show “by clear and convincing evidence the validity of the grounds fdingeje
[Manilag's] offer.” 1d. § 458aaa6(d).

The Court recognizes that this decision may recausebstantial increase in funding for

the VBC program anthusplace additional strain on already scarce resourcalhough the Court

8 The Secretary has devoteteav paragrapho arguing that Maniilag’s section 106(a)(1) funding already
addressed several of the regulatory cost elements includ ediiidg’s proposalnd thushatapproving the proposal
would havenecessarily creatieduplicationasprohibited by section 900.7&GeeGov’t's Mem.at 35-36.

But thatreasoningannot support the Secretary’s declination here. For onejdddras offered to retrocede
all of its funding for the Kivalina lease, thus mootthg allegedduplication problem. Moreover, it is a stretch to
argue, as the Secretary does, that Manslagction 106(a)(ffundingwas based on any of the regulatory cost
elements orexpenses. Inreality, it was based on thedaetmut in the Secretary’s 1991 circul&imply saying
that the resulting leases included compensation for “all ea@rtice and operatiomalss” does not make it s&ee
Ex Jto Pl’'s Mem. at-3l. And finally, evenassuming sog@ntinuingoverlap between Maniilaq’s section 106(a)(2)
funding and its section 105(l) lease proposal, the proper course teethetary would have beenéauce Maniilag's
proposal by the amount of the oveHapotto simply claim duplicatiorandthen rejecthe proposabutright.
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is sympathetic to the difficulty of the Secretary’s position, the Qmay not properly bend the
text of the statute and regulations to maintain the funding status quo. fmttisaisormal agency
review case, where judicial review “is highly deferential and presumegyagetion to be valid.”

Defenders of Wildlife & Ctr. For Biological Diversity v. Jewallo. 145284, 2016 WL 790900,

at *6 (D.C. Cir. Mar. 1, R16) (internal quotation marks omitted)Quite the opposite. Under the
Act, the Secretary has the burden to prove, by clear and convincing evidenceidilye ofaits
grounds for rejecting Manilag's proposatee25 U.S.C. §158aaab6(d). The Court’'srole is to
hold the Secretary to that burden, while construing theaAdtregulationdiberally in Manilaqg’s
favor. If Congress or the Secretary objects to the result reached here, thelanfiayhemeaning

of the statuteandregulations on which is based. But for the time being, based on the Act and
regulations as they exist today, Manilaq must prevail.

That leaves only the issue of remedylanilaq asks the Court to reverse the Secretary’s
declination, compel her to incorporate Manilagsoposed Kivalina lease intthe funding
agreement, and require her to pay $249,842 in lease compensation. P&nplhe Court will
vacatethe Secretary’s declination but stop shontexjuiring the otherspecific relief that Maniilaq
requests. The Act authorizes the Court to “order appropriate rellalimgc money damages,
injunctive relief ..., or mandamus” upon finding a violation of the Act or its regulations. 25
U.S.C. 8450m1(a). Here,i is clear thabegotiations betwen the parties broke dowmthe weeks
prior to Manilaq’'s leaseproposal SeePl.’s Opp'n & ReplyECF No. 18]at27-28, Gov't's Reply
[ECF No. 19]at 4. Thus, the Court thinks it appropriate to compel the partidsdoss in a
manner consistent witthis opinion, the proper amoundf compensation fothe Kivalina clinic
leasefor the periodfrom February 1, 2015t0 September 30, 2015, and hdwe amount of lease

compensation shall be determined in subsequent y8aeRyramid Lake Paiute Tribe Burwell,
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70 F. Supp. 3d 534, 545 (D.D.C. 2014)olding that the Secretary misapplied a statutory
declination ground but compelling further negotiations in lieu of adding the improgedined
proposal to the contract).

CONCLUSION

For the reasons seut above, the Court wil grant Manilag's motion for summary
judgment and deny the Secretary’s. The parties are compel@éetoand conferegarding the
proper amount ofompensation fothe Kivalina clinic lease. A separate Order has issued on this
date.

Is]

JOHN D. BATES
United States District Judge

Dated: March22 2016
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