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INDIAN SELF-DETERMINATION AND EDUCATION
"PROGRAM

samann

FRIDAY, JUNE 1, 1873

U.S. SENATE,
SUBCOMMITTEE ON INDIAN AFFAIRS.

oF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington. D.C.

The subcommittee met, pursuant to notice, at 9 a.m.. in room 3110,
Dirksen Office Building, Hon. James Abourezk, chairman. presiding.

Present : Senators Abourezk, Bartlett, Fannin, and Hansen.

Also present: Jerry T. Verkler, staff director: Forrest Gerard, pro-
fessional staff member; Mary Gereau, consultant : and Rick Lavis, l)eg
islative assistant to Senator Fannin.

Senator ABourezg. The Indian Affairs Subcommittee hearings on

Indian education are now in order.

OPENING STATEMENT OF HON. JAMES ABOUREZK, A U.S. SENATOR
FROM THE STATE OF SOUTH DAKOTA

The purpose of today’s hearing is to consider testimony from public
and private witnesses on S. 1017, the Indian Self-Determination and
Education Reform Act of 1973, and other related legislation.

Three of the measures to be considered are identical to proposals
submitted by the administration to the 92d Congress: S. 1340, pro-
viding for the detail of civil service employees to tribal grougs. S.
1342, extending the Johnson-O’Malley contracting authority and pro-
viding for the detail of Public Health Commissioned Officers to tmbal
groups: and S.1343. providing for Indian takeover of Federal
programs.

The Indian Self-Determination Act, title I of S. 1017, which pro-
vides statutory authority to assist Indians in the 1mp]omentatxon of a
realistic self-determination policy. was introduced in the last Congress
as S. 3157 by Senator Jackson and Senator Allott. Senate bill 3157
carried strong support from the various Indian tribes and organiza-
tions and passed the Senate in August of 1972. The bill. however,
received no action in the House.

There is, at present. a growing concern in the Indian community
and in the Federal Government regarding the need for administrative
reform in the delivery of Johnson-O’Malley services to the Indian
students enrolled in public schools. It is clear through the legislative
history of JOM that the 1934 act was never intended to strengthen
the local Indian community but to provide a mechanism for assimila-
tion of the Indian people into the mainstream of society. The vague-
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ness end the ambiguity of the Johnson-O'Malley Act resulting in
varied and inconsistent administrative procedures, the absence of a
clear. concise policy defining the complance and programmatic re-
sponsibility of the contracting agency and the compiete lack of mean-
ingful local Indian mput, a%l evidence the glaring need for a fair
formula which can provide for the equitable distribution of JOM
funds and assure that the educational needs of Indian children are met.

We look forward to hearing the views and recommendations of the
administration and other witnesses today on this particulur legisla-

tion.
At this point, I shall order that copies of 8. 1017, 8. 1340. 8. 1342,

Samn waedi

and 8. 1343 and the executive comnunications to be made a part of the

official record. ‘
[The texts of S.1017. S.1340, S.1342. and S.1343 and executive

communications follow :]



[COMMITTEE PRINTI

R

A L

T

s CONGRTSS
2 S01017
[ ]

IN THE SENATE of THE UNITED STATES

b Y oL
; .
RN A AV AR VE b R
Wt Lo f et { H i
I
Ao
Toger the et srrac kL eho Sttt et

A BILL

protoote nanxiinnn Dadion participation by the povernnen
atd edueation of the Indin ]H'n[»}r: to !nn\itlr b the fuld
partic pation of Tudian tribes e cerane programs and wervs
iees conducted yvothie Federal Governnient for Tudinus and
to enconrage the development of ihie hmnan resonrees of 1o
idivn people: toestablish and carry ont anational Tudia
cducation progran s to encournge the establishient of Toeal
Indian ~ehiool contrals to train professionals e Indian edn-
cation: toestablish an Indian youth vern prograni: and
tor other purposes.

Be it cnactad b the Scuate and Hovse of Tleprescnta-
tives of the Uwited States of America e Congress asse miblidd,

That this Act may be cited as the “Indian Self-Deterina-

tion and Educational Reform Act of 19737
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CONGRESSIONAL  FINDINGS
SEC 20 (a) The Congress, after carefal review of the
Federal Government's historieal and special Tegal relution-
ship with, and resulting respousibilities to. American Indian
people. finds that—-

(11 the prolonged Federal domination of Indian
service prograns has served to retard mther than en-
hanee thie progress of fudisu people and thetr com-
nunities by depriving Tudians of the full opportunity
to develop leadership skills erucial to the realization of
~elf-government, and it has denied to the Indian people
an effective voiee in the planning and noplenienting of
programs for the benefit of Indians which are responsive
to the true needs of Indian conununities; and

(2) the Indian people will never surrender their

desire to control their relationships both among them-
selves and with non-Indian governments, organizations,
and persons.

(b) The Congress further finds that—

(1) true self-determination in any society of people
is dependent npon an educational process whiclh will in-
sure the development of qualified people to fulfill mean-
ingful leadership roles; and

(2) the Federal responsibility for and assistance to

education of Indian children, Indian adult education,
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and Indian <Kills training has not affected the desired

level of eduentionnl achievement or ereated the diverse

opportnities and persomn] satisfuction which edueation
can and should provide.
DECLARATION OF POLICY

Secc 3. (a) The Congress hierehy recoguizes the obli-
gation of the United States to rexpond to the strong ox-
pression of the Indian people for self-determination through
maximum involvement and participation in, and direction
of. educational ax well ax other Federal services 1o Indian
communities. which are more responsive to the needs and
desirex of those communities,

(b) The Congress declares its commitment to the main-
tenance of the Federal Government’s unique and continuing
relationship with and responsibility to the Indian people
through establishment of a meaningful Indian self-deter-
mination policy which will permit an orderly transition from
Federal demination of programs for and services to Indians
to effective and meaningful participation of the Indian peo-
ple in the planning, conduct, and administration of those pro-
grams and services,

(¢) The Congress declares that a major national goal
of the United States shall be to provide the quantity and
quality of educational services and opportunities which will

permit Indian children and adults to compete and excel
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i the He areas of thewr chiotee, aud to achieve the measn
of ~elt-detenmivation eosceutial to their ~ociad and ceononie

well-hetn,

DEFINTTIONS

Seecd Forthe pmpeses of thic Netohe e

() Indian™ weans an Tdians Eskinog or Ae
person who ixoa wmeher of o wibes hand, nation, or
cotmnuntty . imneluding any Alaska Naive conmuniny o
defined in the Alska Native Cldms Setdement et
tor which the Federal Government provides special pro-
grats and services heeause of their identity as Tudians;

(h) “Indian tibe™ means auy Indian tibe, band,
nation. or other organized  group or connunity, in-
cluding any Alaska Native connmunity as defined i the
Aaska Native Claims Settlement Net. for which the
Federal Govermment provides special programs and <ery-
ices because of its [ndian identity

(¢) “tribal orgauization” means the elected gov-
erning body of any Indian tribe or any legally estah-
lishied organization of Indians which is controlled by one
or more sueh bodies or which iy controlled hy a hoard
of direetors elected or selected by one or wmore such
hodies (or etected by the Indian population to he served
by such organization) . Such an organization shall in-

clude the maximum participation of Tudians in all phases

of iz activities;
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(d) “Seeretary™, vnless otherwise designated, refers
to the Seeretary of the Iauterior;
(¢) “sehool district™ means any political subdivision
ot State whieh is responsible for the provision, admin-
itration, and control of public education as defined hy
the Iaw of such State: and
(f) “State education ageney™ means the State hoard
of edueation or other ageney or officar prinmarily re-
sponsible for supervision by the State of public cle-
mentary and secondary <chools,orc if there s no such
ofticer or ageney. an otlicer o aveney desiguated by the
Governor or hy State law,
TITLE I—=THE INDIAN SELF-DETERMINATION
ACT

Sec. 101, This title may e eited as the “Indian Self-
Determination Aet”,

CONTRACTS BY THE SECRETARY OF THE INTERIOR

Sec. 102, The Seeretary of the Interior ix authorized,
in his diseretion and upon the request of any Indian tribe,
to enter into a contract or contracts with any trihal organi-
zation of any such Indian tribe to plan, conducet, and admin-
ister programs, or portions thereof, provided for in the Adt
of April 16, 1934 (48 Stat, H596) . ax amer ded, and parts
A and D of title 1T of this Aet, and any other program or

portion thereof which the Secretary of the Interior is au-

I
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thorized to administer for the benefit of Indians under the
Act of November 2, 1921 (42 Stat, 208), and any Act
subsequent thereto.
CONTRACTS BY THE SECRETARY OF HEALTIH. EDUCATION,
AND WELFARE

SEc, 103, The Secretary of Tealth, Education, and Wel-
fare ix authorized, in his discretion and upon the request of
any Indian tribe, to enter into a contract or contracts with
any tribal organizations of any such Indian tribe to carry
out any or all of hix functions, authorities, and responsibilities
under the Act of August 5, 1954 (68 Sut. 674), as
amended.

GRANTS TO INDIAN TRIBAL ORGANIZATIONS

SpC. 104, The Secretaries of the Interior and of Health,
Edueation, and Welfare are each authorized, upon the re-
quest of any Indian tribe, to make a grant or grants (o any
tribal organization of any such Indian tribe for planning,
training, evaluation, and other activities specifically designed
to make it possible for such tribal orgunization to enter into
contract or contracts pursuant to sections 102 and 103 of this
Act.

DETAIL OF PERSONNEL

Skec. 105, (a) The Secretaries of the Interior and of

Health, Education, and Welfare are each authorized, upon

the request of any tribal organization, to detail any civil serv-
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ice employee serving under a career or career-conditional
appointment for a period of up to one hundred and eighty
days to such tribal organization for the purpose of assisting
such tribal organization in the planning. conduet, or admin-
istration of programs under contracts or grants made pur-
suant to section 102, 103, or 104 of this Act. The appropri-
ate Secretary may, upon a showing by a tribal organization
of u continning need for an emplovee detailed pursnant to
this section, extend such detail for a period not to exceed
ninety days,

(h) The Act of August 5, 1954 (6GR Stat, 674), as
amended, is further amended hy adding a new section 8 after
seetion 7 of the Act, as follows:

“Sec. 8 In accordance with subsection (d) of section
214 of the Public Iealth Service Act (58 Stat. 690), as
amended, upon the request of any Indian tribe, band, group,
or community, personnel of the Service may be detailed hy
the Secretary for the purpose of assisting such Indian tribe,
group, hand. or community in carrying out the provisions
of contracts with, or grants to, tribal organizations pursuant
to section 102, 103, or 104 of the Indian Self-Determination
and Educational Reform Act of 1973: Provided, That the
cost of detailing such personnel is taken into account in
determining the amount to he paid to such tribal organiza-

tion under such contract or grant, and that the Secretary
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shall modify such contract or grant pursuant to subsection
(¢) of secetion 106 of the Indian Self-Determination and
Sducational Reform Net of 1973 1o effeet the provisions of
thix section.”

(¢) Paragraph (2) of subsection® (a) of section ¢ of
the Military Selective Nervice Aet of 1967 (81 Stat. 100),
as amended, is amended by inserting after the words “[in-
viromental Science Services Administration” the words “or
who are assigned (o assist Tndian ribes, groups, hands, or
comnunities purstant to the et of August 5. 1954 (68
Stat, 674) ., ax amended,”.

ADMINISTRATIVE PROVISIONS

SEc. 106, (a) Contracts with tribal organizations pur-
suant to sections 102 and 103 of this Act shall he in ac-
cordance with all Federdd contracting laws and regulations
except that, in the diseretion of the appropriate Secretary,
such contracts may he negotiated without advertising and
need not conforni with the provisions of the Aet of Au-
gust 24, 1935 (49 Stat. 795) . as amended.

(h) Payments of any grants or under any contracts
purswant to section 102, 103, or 104 of this et may he
made in advance or by way of reimburcement and in such
installments and on such conditions as the appropriate Sec-
retary deems necessary to carry ont the pm‘]‘).mi('s of this title,

(¢) Notwithstanding any provision of law to the con-
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trary, the appropriate Secretary may, at the request or con-
sent of a tribal organization, revise or amend any contract
or grant made by him pursuant to seetion 102, 103, or 104
of thix Net with such organization ax he finds necessary to
carry ont the purposes of this title,

(d) The appropriate Secretary may, in his dixeretion.
enter into contracts pursuant to scetions 102 and 103 of
this Act with tribal organizations, by negotiation, without
advertising, for the construction or repair of huildings, roads,
stdewalks, sewers, mains, or similar itewms: Provided, That
nothing in thix title <hall be construed as aunthorizing or
requiring a tribal organization to enter into an agreement,
directly or indirectly, with a non-Indian party for the con-
struction of huildings, rvoads. sidewalks, sewers, mains, ov
similar itens without compilance with requirements of ad-
vertising and competitive bidding if the same would have
heen required had the agreement with the non-Indian party
been entered into direetly hy the United States,

(e) _In conneetion with any contract or grant made pur-
suant to section 102, 103, or 104 of this Aet, the appropri-
ate Secretary may permit a tribal organization to utilize, in
carrving out such contract or grant, existing school .huild-
ings, hospitals, and other facilitiex and all equipment there-
in or appertaining - thereto and other personal property

owned by the Government within his jurisdiction under such
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1 terms and conditions as may be agreed upon for their use
2 and maintenance,
3 Skc. 107, The Secretaries of the Interior and of Health,
4 Education, and Welfare are each authorized to perform any
5 and all acts and to make such rules and regulations as may
6 he uccessary and proper for the purpose of carryving out the
7 provisions of this title,
8 Sec. 108, (a) The Seeretary shall promulgate regula-
9 tions relative to thix title no later than six months from the
10 date of enactment of this Aet.
11 . (b) No later than sixty days prior to the promulgation
12 of such regulations, the Seeretary shall publish the proposed
13 regulations in the Iederal Register. No later thau thirty
14 davs prior to the promulgation of such regulations, the See-
15 retary shall provide, with adequate public notice, the op-
16 portunity for hearings on the proposed regulations. once
17 published, to all interested persons.
18 Sec. 109. Nothing in this title shall be construed as
19 authorizing or requiring the termination of any existing trust
20 responsibility of the United States with respect to the Indian
21 people.
22 . TITLE II—-THE INDIAN EDUCATIONAL RETORM
23 : ACT OF 1973
24 SEc. 201. This title may be cited as the “Indian Educa-

25 tional Reform Act of 1973",

98-143 O - 73 --
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1 ParT A—EDUCATION OF INDIANS IN+ PUBLIC SCHOOLS

-

2 Sic. 202. For the purpose of providing education to

-~

3 1 Indians enrolled in the public schools of any State, the Sec-

4 retary is authorized to cuter into contracts with any such
5 State or political subdivision thereof, or with any Indian
6 tribe or tribal organization residing in any such State (such
7 State, political subdivision, Indian tribe, or tribal organiza-

8 - tion to he hereinafter referred to as “‘contractor”) @ Provided,
9 That, in the event the contractor is an Indian trihe or trihal
10 organization which resides in more than one State and the
11 +Seeretary wishes to contract with such tribe or tribal orga-
12 mization to provide cducation to Indians cnrolled in the
13 public schools_of more than one State, separate contracts
14 shall be negotiated with such tribe or tribal organization for
15 each such affected State.

16 Sec. 203. (a) In administering the various provisions
17 of this Act, the Secrétary shall not enter into any contract
18 unless the prospective contractor has submitted to and has
19 had approved by the Secretary an education plan which

90 assures that—

21 (1) all taxable property within each school district
29 affected by any such proposed contvact is taxed at’
923 rate equal to the avernge property tax rate in the five
04 most comparable school districts in such State which are

25 not eligible for assistance under part A of this title;
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(2) all funds which any such affected school dis-
trict receives under the provisions of the et of Sep-
tember 30, 1950 (64 Stat. 1100), as amended, shall
he considered loeal tax income for the purposes of clause
(1) of this subsection;

(:3) per capita payvients of State and loeal educa-
tion funds to any such affected school district are not less
than the average of such pavments made to such five
comparable school districts referred to in clause (1)
of thix subsection:

(4) funds provided wunder any contract pursuant fo
section 202 shall first be wsed, when added to funds
generated by clauses (1) and (3), to provide operational
per pupil expenditiures equal to the average operational
per pupil copenditures from State and {ocal funds ca-
clusive of Federal funds, other than those referved to in
(2), of the five comparable districts referred to in clause
(1);

{4} funds provided ander any contraet prrsiant to
seetion 202 <hiall he utilized by the contrretor so ay
to provide lndinns enveled in sehooly of any afected
distriet with—

(5) additional funds provided under any contract

pursiant to section 202 shall be utilized by the con-
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tractor so as to provide Indians enrolled in schools of

any affected district with such programs as:

(A) guidance and counseling services for
Indian students in grades. five through twelve at a
ratio of not less than one counselor for every fifty
Indian students;

(B) curriculum development programs, includ-
ing production of special bilingual and bicultural
materials, to meet the needs of Indian students;

(C) teacher aides (bilingnal where appropria-
ate) at a ratio of one per twenty Indian students in
grades kindergarten through six, and one per thirty

Indian students in grades seven through twelve;

4P} funds necessary; when supplemented by

. other Siate and loeal edueational funds; to assure

8‘v

9

thet edueationnl personnel serving Indinns reeeive
salaries; ineluding fringe henefits; at least equal to
the average of the selary ratey of professionsd eduen-
distriet; whichever huo the higher wvernge;

5} (D) supplemental school lunch and school
breakfz}st funds for Indians as needed, provided there
is evidence of need, beyond assistance otherwise

provided by law;
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4R} (E) sehool mutsing services for Indians,
provided such services are coordinated with the In-
diarr Henlth Service of the Public Icalth Service;

46} (¥} summer school programs for Indians,
inclading academic as well as recreational, remedial,
and' cultural and academic enrichment components,
if desired by the Indian community; and

4H} (G) such other educational programs as
may be mutually agreed to by the Secretary and the
contractors;

(6) educational personnel serving Indians shall re-
reive sdlaries, including fringe benefits at least equal to
the average of the salary rates of professional educators
in the affected State, or in the affected school district,
whichever has the higher average;

46} (7) and amount equal to not more than 3 per
~ centum of any funds provided to the contractor under
any contract pursuant to part A of this title shall be avail-
able to the contractor for administrative rnd consultative
" costs in cdrrying out such contract

46} (8) in the event that the local public school
board of a schodl distriet directly affected by any such
contract is not composed of a majority of Indians, a
community education committee shall he established,

which shall be composed of members elected liy the
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parents of Indian students attending the school or schook
under the jurisdiction of sueh board, and which shall be
so stractured and carry out sueh duties s the Secretary
shall by regulation provide, subject to the laws of the
affected State: Prowvided, That in the eveirt that a local
Indian committee exists under the prevision of section
411 of the Act of June 23, 1972 (86 Stat. 285), such
committee shall suffice and he utilized for the’ purposes
of this clause; and

£ (9) school districts edueating Indiar students
who are members of Indian tribes which do net normally.
reside in the affected State and who are residing in Fed-
eral boarding facilities for the purposes of attending
public schools within such districts shall he reimbursed
for the full amount of the per capita costs to-saeh school
districts for educating students in compurable grades:
Provided, Thae where the family place of residence of
any such Indian student is within the affected State the
Federal payment pursuant to part A of this title shall hd
reduced by the equivalent of the affected State’s share uf
the per pupil cost as defined in clause (8) of thix sub-
section for each such Indian student.

(b) Whenever a prospective contractor is a Stite edu-

cation agency, prior to entering into a contract.with such

prospective contractor, the Secretary shall he assured- that-—
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(1) an Indian Advisory Council on Education com-
posed of educators and proportionally representative of
all tribes within such State has been established by the
State education agency;

(2) such Advisory Council has had the opportu-
nity to fully advise and make recommendations to the
chief- State school officer in the preparation of the educa-

_tion plan pursuant to subsection (a) of this section;

(3) such Advisory Council shall have the opportu-

nity to advise and make recommendations on the

development of other programs provided for in this title:

and

(4) on or before July 1 of each year, such Advi-
sory Council shall submit to the Secretary, in stich, form
and manner as he shall prescribe, a report evaluating the
progreés achieved in education of Indians in such State
under programs provided for in this title.

(¢) The Secretary shall enter into a contract with the
State education agency of any State the public education
system of which is affected by a contract or contracts pur-
suant to seotion 202, regardless of who the contractor or con-
tractors may be, to provide the professional and support
staff and administrative services necessary to assist local

sohool districts affected by such contract or coutracts in im-

plementing the purposes of this title,
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Skc. 204, (a) There are anthorized to be appropriated
for the ﬁrst.ﬁsoal venr after the enactment of this Act, and
for cach succeeding fiscal year, such sums as may be neces-
sary to carry out the provisions of this part A.

(h) Tor the purpose of affording potential contractors
adequate notice of available Federal financial assistance
under this part A, appropriations for conttacts pursuant to
section 202 are authorized to he included in the appropria-
tion Act for the fiseal year preceding the fiscal year for
which they are available for obligation. In order to effect a
transition to this method of timing appropriation action, the
preceding sentence shall npi)ly notwithstanding that its initial
application will result in the enactment in the same year
(whéther in the same appropriation Act or otherwise) of
two separate appropriations. one for the then current fiscal
vearand one for the succeeding fiseal year.

SEe. 205, The Seeretary shall proceed expeditiously to
negotiate the contracts authorized by seetion 202, Such con-
traets and the authority provided by this part A shall replace
existing education programs for Indians cohducted pursuant
to. and the authority to conduct and administer such pro-
grams provided by, the Act of April 16, 1934 (48 Stat.
596), as amended. Upon June 30. 1975, all authority

to conduet and adniinister edueation programs for Indians

b5 pursnant to the Act of April (6. 1934 (48 Stat. 596) .
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as amended, shall be rescinded and that Aect shall be further
amended by deleting the word “education,” wherever it
appears.
Part B—DEVELOPMENT -0F PROFESSIONALS IN [NDIAN
EpvcaTioN
SEc. 206, (a) The Secretdry ix authorized to establish
and carry out a program of making grants to, and contracts
with, institutions of higher education and other public or
private nonprofit organizations or agencies with relevant
experience and expertise in order to provide fellowships aud
carry out programs and projects to—

(1) prepare persous to serve Indians in publie,
private, or totally federally funded schools as educational
administrators, teachers, teacher aides, school social
workers, guidance counselors, school nurses, and ancil-
lary educational personnel; and

(2) improve the qualifications of persons who are

ed
serving Indians in such capacities.
(b) In selecting participants in or recipients for fellow-

ships to programs and projects under this section preference

shall be given to Indians. )

(¢) No grant or contract shall be authorized under this
section which does not provide for evaluation pursuant to

criteria determined by the Secretary.

SEC. 207. For the purpose of making grants or contracts
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pursuant to section 206, there is authorized to he appropri-
ated $10,000,000 for the fiseal year after the enactment

of this Act, and $15,000,000 for each of the next two suc-

ceeding fiscal years,
Parr C—ScHooL CONSTRUCTION

Skc, 208. (a) The Secretary is authorized to enter into
a contract or contracts with any State education agency
or school district for the purpose of assisting such agency
or district in the acquisition of sites for, or the construction,
acquisition, or renovation of facilities (including all neces-
sary equipment) in school districts on or adjacent to or in
close proximity to any Indian reservation or other lands
held in frust by the United States for Indians, if such fa-
cilities are necessary for the education of Indians residing
on any such reservation or lands.

(b) Any contract entered into by the Secretary pur-
suant to this part €' shall contain provisions requiring such
contracting agency or district to—

(1) provide Indian students attending such facilities
with standards of education nat less than those provided
non-Indian students in the school district in which the
facilities are situated; and )

(2) meet, with respect to such facilities, the re-
quirements of the State and local building codes, and

. other building standards set by the State agency or
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school distriet for other public school facilities under

its jurisdietion or control or hy the local government in

the jurisdietion of which the facilities are located.

(c) The Secretary shall consult with the governing
body of any Indian tribe or tribes the educational oppor-
tunity for the members of which will he significantly affected
by contracts entered into pursuant to this part C. Such consul-
tation shall be advisory to, and not binding upon, the Secre-
tary, but shall oceur prior to the entering into of any such
contract.

(d) For the purposes of implementing the provisions
of part T of this title, the Seeretary shall determine that
the rates of pay for laborers and mechanies engaged in the
construction or renovation of facilities imrsunnt to this section
208 will be not less than the prevailing local wage rates for
similar work as determined in accordance with the Act of
March 3, 1921 (46 Stat. 1491), ax amended,

SEc. 209. For the purpose of carrving out the provi-
sions of this part C, there is hereby authorized to he appro-
priated $30,000,000 for each of the first three fiscal years
after the enactment of this Act, and such sums as are neces-
sary for each fiscal year thereafter. Funds shall remain avail-
able until expended.

ParT D—YouTH INTERN PROGRAM
Sec. 210. In order to provide meaningful and career-

related work opportunities for Indian youth who are not en-
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rolled in educational programs during the.swmner months,
the Secretary is authorized to establish and carry out an
Indian youth intern program for Indian students sixteen
years of age or older who are regularly enrolled in secondary
school, vocational school, or higher education programs dur-
ing usual school terms.

Sec. 211. (a) In establishing and carrying out the
Indian youth intern program, the Secretary shall designate
or recognize community service fields including those related
to education, child development, recreation, law, health serv-
ices, engineering, research. science, government, agriculture
and forestry, business and commerce, and other appropriate
pursuits, which can provide useful experience to Indian youth
in exploring.and participating in activities related to their
future choices of possible careers.

(b) The Secretary shall determine the number of Indian
vouth in the community or reservation who are interested
in employment during the summer months in the fields desig-
nated in subsection (a) of this section.

(¢) The Secretary shall require negotiations with em-
ployers for the employment of each Indian youth participat-
ing in the Indian youth intern program, such negotiations to
include a job description outlining specific duties, evaluation
of the progress of the Indian youth intern, and formal con-
sultation by the employer with the Indian youth intern at

least once every two weeks,
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Sro. 212. In establishing and carrying out the Indian

youth intern program, the Secretary shall take such action

as may be necessary to assure that—

(1) each Indian youth intern shall be paid not less
than the Federal minimum wage;

(2) each Indian youth intern shall engage in ac-
tivities Which are supplemental to those of the regular
work force where he, is employed and shsll not replace
any regular adult full-time employee, except as a tem-
porary substitute during any normal vacation or other
such leave of any such employee;

(8) the total wages paid each Indian youth intern
employed by a nonprofit agency shall be paid out of
funds provided in this part D;

(4) one-half the wages paid each Indian youih in-
tern employed by other than a nonprofit agency shall be
paid out of funds provided in this part D, and one-half
by the employer;

(5) cach Indian youth intern shall be covered by
appropriate workmen’s compensation laws;

(6) no Indian youth intern shall be entitled, by
reason of his emplo&rmem as an intern, to participate in
any pension, retirement, or unemployment compensation
programs;

(7) there shall be one supervisor for each twenty
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Indian youth interns during their period of employment;

that such supervisor shall be compensated at a rate not

in excess of the minimum rate for GS-9 of the General

Schedule under seetion 5332 of title 5, United States

('ode; and that with respect to the position of supervisor,

preference shall be given to qualified persons residing

in the locality in which the interns are employed.

Stc. 213, T'or the purpose of carrying out the provisions
of this part D, there is hereby authorized to he appropriated
$10,000,000 for the first fiseal year after the enactment of
this Aet, and $15,000,000 for each of the next two suc-
ceeding fiscal years.

Parr E—EpvcarioNan RESEARCH AND DEVELOPMENT

See. 214, (a) The Secretary is aunthorized to make
grants to and contracts with universities and colleges and
other publie and private nonprofit agencies, institutions, and
organizations, and to and with individuals for research, sur-
veys, and demonstrations in the field of Indian education and
for the dissemnination of information derived from such re-
scarch, surveys, and demonstrations.

(h) No grant shall be made or contract entered into
pursuant to this section until the Secretary has obtained the
advice and recommendations of educational specialists who
are competent to evaluate proposals as to the soundness of

design, prospects of productive results, and adequacy of the
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resources of any applicau;t to conduct research, surveys, or
demonstration projects. Wherever possible among the edu-
cational specialists consulted shall be Indians who are not
employees of the Federal Government.

(¢) No grant shall be made or contract entered into
pursuant to this section until the Secretary is satisfied that
the activities to be funded do not substantially duplicate re-
search, surveys, or demonstrations the results of which are
or will e aceessible to the publie.

Sec. 215. TFor the purposes of caurrving out the pro-
visions of this part I, there is herehy appropriated $2,000.-
000 for the first fiscal year after enactment of this Act, and
$3,000,000 for cach of the next two succeeding fiscal years,
Parr I'—Apunr, VocATioNan, axp KarnLy Cninpiroon

Epucarion

Sec. 216, The Seeretary, after consultation with per-
sons competent in the appropriate field of edueation, which
persons shall include Indians who are not emplovees of the
Federal Government, shall present to the Ninety-fourth
Jongress, within sixty days of the convening thereof—

(1) a proposed program of adult and continuing
education designed to meet the needs of Indian people;
(2) a proposed program designed to meet the

vocational and technical career education needs of In-

dian people;
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(3) a proposed program designed to meet the early
- ¢hildhood education needs of the Indian people;

(4) a proposed program designed to meet the spe-
cial education needs of gifted and handicapped Indians
aged three to twenty-one years; and

(5) a review and analysis of existing programs in
higher education for Indians administered by the De-
partment of the Interior. and a proposed program of
higher education designed to meet the needs (;f the
Indian people.

Skc. 217. For the purpose of carrying out the provision
of this part I, there is hereby authorized $750,000 for the
first fiscal year after the enactment of this Act.

PART G—GENZRAL PROVISIONS

Sre. 218. No funds from any grant or contract pursuant
to this title shall be made available to any school district
unless the Secretary is satisfied that the quality and stand-
ard of education, including facilities and auxiliary services,
for Indian students enrolled in the schools of such distriot
are at least equal to that provided all other students from
resources, other than resources provided in this title, avail-
able to the local school district.

SEc. 219. No funds from any contract or grant pursuant
to this title except as provided in part B shall be made
available by any Federal agency directly to other than pub-
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lic agencies and Indian tribes, institutions, and organizations:
Provided, That school distriets, State education agencies,
and Indian tribes, institutions, and organizations assisted
by this title may use funds provided herein to contract for
necessary services with any appropriate individual, organi-
zation, or corporation,

Sec. 220. In the event that Indian students comprise
the majority of any class or school assisted by this title, non-
Indian students enrolled in the class or school may partici-
pate in programs funded by this title: Provided, That such
participation is approved hy the local public school hoard
if such board is composed of a majority of Indians or the
community education committee established pursuant to sce-
tion 203 (a) (6) and by the parents of the non-Indian chil-
dren: And provided fur[her, That such non-Indian children
are not counted for the purposes of seetion 203 of this Act.

Sec. 221. (a) The Secretary shall promulgate regula-
tions relative to this title no later than six months from the
date of cnactment of this Act.

(b) No later than sixty days prior to the promulgation
of such regulations, the Secretary shall publish the proposed
regulations in the I'ederal Register. i

(c¢) No later than thirty days prior to the promulgation

of such regulations, the Secretary shall—
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(1) submit the proposed regulations, once pub-
lished, to the Committees on Interior and Insular Affairs
of the United States Senate and Ifouse of Representa-
tives; and

(2) provide, with adequate public notice, the op-
portunity for hearings on the proposed regulations, once
published, to all interested persons. To the extent pos-
sible, all such hearings shall be held in the States and
areas to be affected by this title.

Sec. 222, The Secretary, hefore expending funds ap-

11 propriated for purposes of this title, shall be assured that

-

12 such

13 fund

98-143 0 - 78 -~ 3

funds shall he in addition to, and not replace, other

s provided in Federal programs for the benefit of Indians.
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240 MAY 3 1 1973

Dear Mr. Chairman:

This responds to your request for the views of this Department on

$. 1017, "To promte maximum Indian participation in the government
Aand education of the Indian people; to provide for the full parti-
cipation of Indian tribes in certain programs and services conducted
by the Federal Government for Indians and to eancourage the develop~
ment of the human resources of the Indian people; to establish and
carry out a national Indian education program; to encourage the
astablishment of local Indian school control; to train professionals
in Indian education; to establish an Indian youth intern program;

and for other purposes.

While recognizing the close relationship between Title I of this bill,
the Indian Self-Determination Act and, Title II the Indian Educational
Reform Act of 1973, we believe that our advice to the Congress will

be more helpful if we consider and discuss the titles in two discrete

sections of this letter.

I. The Indian Self-Determination Act

We would prefer enactment of S. 1343, the Administration self-
determination proposal, which would provide more complete Indian
control over programs devoted to their betterment and would place
the decision to assume such control with Indians themselves., How-
ever, we racommend enactment of this title, if amended as suggested
infra, as an interim measure to provide increased Indian direction
of Federal Indian programs., Certainly the enhanced ability to
contract with Indian tribes which Title I would afford could be a
very useful authority for the Department to have.

Title I adopts a contractual approach to endowing American Indians
with increased self-determination. The title authorigzes the
Secretary of the Interior to contract with Indian tribes to plan,
conduct, and administer programs or portions of programs carried
out under the Act of April 16, 1934 (48 Stat. 596), as amended,
commonly known as the Johnson O'Malley Act; the Act of November 2,
1921 (42 Stat. 208), commonly known as the Snyder Act; and all
acts subsequent thereto. The Snyder Act provides basic authority
for virtually every Indian program carried out by the Department
of the Interior. The Johnson 0'Malley Act permits the Department
to contract for the performance of certain educational and other
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responsibilities with state and local institutions. Thus, enactment
of this title would provide the Secretary of the Interior with the
authority to contract out the full panoply of the Department's

Indian programs to Indian tribes, (This Department has submitted
legislation ~ S, 1342 ~ which would enable Indians to become con-
tracting parties under the Johnson 0'Malley Act, albeit by a

sopewhat different technique, that of amending the Act itself.

Should S, 1017 be enacted, the purposes of S. 1342 would be fulfilled,

and we would consider it moot.)

M parallel provision of the title would authorize the Secretary of
Health, Education, and Welfare to contract with Indian tribes to carry
cut 31l his functions, authorities, and responsibilities under the Act
of August 5, 1954 (68 Stat. 674), as amended. These functions center
on the maintenance of Indian health.

One of the more important aids in carrying out the goal of transferring
programs to Indian control by way of contract appears in section 104,

which authorizes both Secretaries to make grants to Indian tribes to allow
them to make necessary preparation for entering into contracts authorized
by the bill, We consider such grant authority to be a most useful wmeans

of removing one of the major obstacles to contracting with tribes -~ their
inability to meet general Federal standards for contractors, The Federal
contracting rules are predicated on arms-length transactions; however, many
tribes lack the needed sophistication to deal at arms-length with the
United States. More specifically, before a Federal contract can be
effectuated, the contracting officer must make/a finding that the proposed
contractor is capable of performing his part of the bargain. Vis-a-vis
many Indian tribes or tribal organizations, such a finding would be
impossible to make, and the Department's efforts to contract with them
would be stymied. The grants authorized by Title I would fund preparatory
training and other activities necessary to raise Indians to the level where
they can meet Federal contracting standards,

Section 105 of the bill authorizes the two Secretaries, upon the request
of an Indian tribe, to detail Civil Service personnel needed by the tribes
in connection with programs contracted, for a period of 180 days. The
period of detail can be extended for a period not to exceed an additional
90 days if the tribe can show a need therefor. The bill specifically
amends the Act of August 5, 1954, to allow the detailing of Health Service
personnel and allows the Secretary of Health, Education, and Welfare to
consider the expense of such details in determining payments made by him
pursuant to the contract or grants to which the details are attached.

In addition, Section 105 would amend paragraph (2) of section 6(a) of the
Military Selective Service Act of 1967. The amendment would allow com-
migsioned officers of the Public Health Service serving under an agreement
which credits their Public Health Service service against their military
obligation under the provisions of the Selective Service Act to continue
to enjoy such cradit while on detail to Indian tribes.
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Section 106 establishes certain administrative procedures to be

followed by the two Secretaries in contracting with Indian tribes,

Pirst, although requiring compliance generally with all Federal
contracting laws and regulations, the section permits certain exceptions,
the most important of which would enable construction contracts to be
negotiated without compliance with the bonding requirements of the Act
of August 24, 1935 (49 Stat. 793), commonly known as the Miller Act,

Second, the section would permit advance payments on contracts with
tribes and tribal organizations on such conditions as the Secretary

- deems necesary, (Contracts are now restricted by the requirements of
...the Act of June 30, 1949 (63 Stat. 396), and the applicable provisions
of the Federal Procurement Regulations.)

_Third, the section would empower the appropriate Secretary, with the
consent of the tribal organization, to revise or amend any contract

or grant made by him under the authority of this bill, This provision

would provide the flexibility needed to insure that beneficiaries of

Indian programs do not suffer, particularly during the incipience of

tribal administration of such programs.

?ourth, the section would authorize the appropriate Secretary to permit
a tribal organization to utilize real and personal property under his

Jjurisdiction in connection with any contract or grant made pursuant to
the bill, The existing authority for such use under the Johnson-O'Malley

Act would thus be extended to Indian tribes, and broadenmed to include
all contracts under this bill.

Section 107 gives the Secretaries needed authority to carry out the
provisions of the bill and to make rules and regulations.

Section 108 of the bill appears to be a restriction on the authority
granted in section 107 since it sets the terms and conditions that
will be followed by the Secretary of the Interior (not both Secretaries)
in the preparation and publication of the rules and regulations made to
carry out the pruvisions of the bill, First, we see no reason to treat
the two Secretaries differently and therefore recommend that both be
guided by these procedures. Second, we recommend that the procedures
be incorporated into a single, revised rules section, by deleting section
108 and rewriting section 107 as follows: .

"Section 107. The Secretaries of the Interior and of

Health, Education, and Welfare are each authorized to

perform any and all acts and to make such rules and

regulations as may be necessary and proper for the

purpose of carrying out the provisions of this title.
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The Secretaries shall (a) no later than six months from
the date of the enactment of this Act, promulgate said
regulations, (b) no later than sixty days prior to the

..promulgation of said regulations, publish them in the
Pederal Register, and (c) no later than thirty days
prior to the promulgation of said regulations, make
provision, with adequate public notice, for the
opportunity for hearings on the proposed regulations,
once published, to all interested parties."

Finally, Title I disavows any imputation of terminating the United
ftates' Indian trust responsibilities.

I1I., Indian Educational Reform Act of 1973.

Title II of S. 1017, the Indian Educational Reform Act of 1973, con-
‘tains many new programs and would endow the Secretary of the Interior
.with a good deal of new authority. We have been hard-put to arrive

at a recommendation concerning this Title because of the difficulty of
fitting its provisions into the existing statutory scheme. More
specifically, there is overlapping among Title II of this bill and
Title IV of Public Law 92-318, a recent and major addition to

Indian education law, and the Snyder Act as well.

At the outset of our discussion of Title A, we recommend the following'
clairification of the terms "Indian" and "Indian tribe". In section 4
of the bill, delete subsections (a) and (b) and insert in lieu thereof

the following:

"(a) "Indian" means a person who is a member of an Indian tribe;"

"(b) "Indian tribe" means any Indian tribe, band, nation, or other
organized group or community, including any Alaska Native
comunity as defined in the Alaska Native Claims Settlement
Act which is recognized ds eligible for the speclal programs
and services provided by the United States to Indians because

of their status as Indians."

Part A of Title II, Education of Indians in Public Schools, authorizes
the Secretary of the Interior to enter into contracts with States,
their political subdivisions, or Indian tribes and organizations

for the purpose of educating Indians in public schools. Any contract
which the Secretary enters into must be predicated on a plan which
assures, essentially, that public schools educating Indian students
are funded at the same levels as comparable schoold which do not

have substantial Indian enrollment. -Funds provided under contract
would be used for certain specified purposes, including counseling,
teacher training, production of bilingual teaching materials, and
supplemental meal programs. Indian advisory education committees
would be formed and utilized by the Secretary whenever a majority

of the members of a local school board affected by guch a contract
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vas not Indian. If the contracting party were a-State educational
agency, prior to entering into such a contract the Secretary would
require that the agency have established, and considered the recom~
mendations of, an Indian Advisory Council on Education which is
representative of all the tribes in the State. Contracts entered

into under this title would replace existing Indian educdtion pro-
grams, and on June 30, 1975, Indian education would be phased out

of the Act of April 16, 1934, Part A would authorize the appropriation
of such sums as might be necessary to carry out its provisions,

The provisions of Part A are similar to those of the Administration's

proposal to amend the Johnson-0'Malley Act, S. 1342, The requirements
mposed by Part A upon States in their education of Indian children -
and on the Secretary in entering into such contracts -~ do not appear

in 8. 1342, Certainly, however, there 138 no inconsistency between

the two bills, and we have no objection to the safeguards which

Part A would afford public school Indian students.

We recommend expanding the scope of Federal education activities
included under section 203(a)(2) to include all Federal education
funds as local tax income under this section. This will provide a
more realistic funding picture, in regard to both basic support and
supplementary services of the contractor and would result in a more

equitable funding pattern,

Part B of Title II authorizes the Secretary to make grants to and

enter into contracts with various institutions to train educators

who will work in schools serving Indians and to improve the qualifi-
cations of persons presently so engaged. Preference to Indians

would be given in determining grant recipients. This part authorizes
$10,000,000 to be appropriated for the fiscal year after enactment and
$15,000,000 for each of the next two fiscal years. We view Part B

as duplicative of existing authority under the Snyder Act and therefore

recommend against its enactment.

Part C authorizes the Secretary to enter into contracts with State
education agencies or school districts involving the construction,
renovation, or acquisition of facilities for Indian education in

school districts on or near Indian reservations. Authority for
construction of public schools which educate Indian children is
contained within the authority of the Department of Health, Education,
and Welfare to render impact aid to public school districts (Act of
September 30, 1950 (64 Stat. 1100), as amended). We defer to the views
of the Department of Health, Education, and Welfare on this Part,

Part D establishes an Indian youth intern program for summer employment.
Since there is comparable authority under existing law, we recommend

against enactment of this Part,
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Part E provides funds to the Secretary of the Interior for grants
and contracts with appropriate nonprofit instituticns and agencies

for research and development in the fields of Indian education,
The authorization for Part E is $2,000,000 for the flrst.fjiscal
year and $3,000,000 for each of the next two fiscal ycars. We
recommend that this Part not be enacted because it would duplicate

authority provided by the Snyder Act.

Part F of S. 1017 directs the Secretary to present to the J4th Congress
several programs which would show how to meet the educationul needs

of the following Indian groups: adults, persons desirous of technical
eéducation, young children, gifted and handicapped Indians aged 3 to

21 years, and those desirous of higher education. This Part would
appropriate $750,000 to carry out its purposes. We recommund that Part F
not be enacted because the development and evolution of thiese programs 1is
the continuing responsibility of the Interior Department and 18 currently

authorized. :

Part 6 provides general standards and requirements 1elates to Title II.
We recommend deletion of section 219 to make this part <onsistent with

the above recommendations,

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of the

Administration's program,

Sincerely yours,

~

fekig) Secretary of the Interior

Honorable Henry M. Jackson
Chairman, Committee on Interior
and Insular Affairs -
United States Senate
Waghington, D.C., 20510
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IN THE SENATE OF THE UNITED STATES

Marcenr 22,1973
Mro Jaewsox (for himself, Me, Anoviezi, nnd Mreo FFaxxin) (by requost)
introduced the following bill; which was read twice and veferred to the
Conmmittee on Interior and Insular A flairs

A BILL

To retain coverage under the laws providing employee benefits,
such as compensation for injury, retivement, life insurance,
and health benefits, for emplovees of the Government of
the United States who transfer to Indian tribal organizations
o perform serviees in commection with governmental or
other activities which are or have heen performed by Govern-
ment emplovees in or for Indian communities, and for other
purposes.

1 Be it enacted by the Senate and IHouse of Representa-

2. tives of the United States of America in Congress assembled,

3 SeerioN 1, This Act may be cited as the “Federal Em-

4 ployces Indian Tribal Organization Transfer Act”,

SEC. 2. (a) Notwithstanding other statutes, Executive

)

r

I
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2
orders, or regulations, an employee serving under an appoint-
ment not limited to one year or less who transfers on or
before December 31, 1981, to an Indian tribal organization
in connection with governmental or other activities which
are or have been performed by employees in or for Indian
comnunities is entitled, if he and the Indian tribal organiza-

tion so elect, to the following:

(1) To retain coverage, rights, and hencfits under sub-
chapter I of chapter 81 (compensation for work injuries)
of title 5, United States Code, and for this purpose his em-
ployment with the Indian tribal organization is deemed em-
ployment by the United States. However, if an injured em-
ployee, or-his dependents in case of his death, receives from
the Inidan tribal organization any payment (including an
allowance, gratuity, payment under an insurance policy for
which the premium is wholly paid by the Indian tribal
organization, or other henefit of any kind) on account of
the same injury or death, the amount of that payment shall
he credited against any benefit payable under subchapter I
of chapter 81 of title 5, United States Code, as follows:

(A) payments on account of injury or disability
shall be credited against disability compensation payable

to the injured employee; and

(B) payments on account of death shall he credited
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against death compensation payable to dependents of

the deceased employee.,

(2) To retain coverage, rights, and benefits under chap-
ter 83 (retirement) of title 5, United States Code, if neces-
sary employee deductions and agency contributions in pay-
ment for coverage, rights, and benefits for the period of
employment with the Indian tribal organization are currently
deposited in the Civil Service Retirement and Disability
TFund (section 8348 of title 5, United States Code) ; and
the period during which coverage. rights, and benefits are
retained ‘undcr this paragraph is deemed creditable service
under section 8332 of title 5, United States Code. Days
of unused sick leave to the credit of an employee under a
formal leave system at the time he transfers to an Indian
tribal organization remain to his credit for retirement pur-
pg)ses duriné covered service with the Indian tribal
organization.

(8) To retain coverage, rights, and benefits under
chapter 97 (life insurance) of title 5, United States Code, if
necessary employee deductions and agency contributions in
payment for the coverage, rights, and benefits for the
period of employment with the Indian tribal organization are
currently deposited-in the Employees’ Life Insurance Fund

(section 8714 of title 5, United States Code) ; and the pe-
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riod during which coverage, rights, and benefits are retained
under this paragrapk is deemed service as an employee under
chapter 87 of title 5, United States Code.

(4) To retain coverage, rights, and benefits under
chapter 89 (health insurance) of title 5, United States Code,
if necessary employce deductions and agency contributions
in payment for the coverage, rights, and benefits for the pe-
riod of employment with the Indian tribal organization are
currently deposited in the Employees’ Iealth Benefits I'und
(section 8909 of title 5, United States Code) ; and the pe-

riod during which coverage, rights, and benefits are re-

2 tained under this paragraph is deemed service as an em-
13 ployee under chapter 89 of title 5, United States Code.

14
15
16
17
18
19
20
21
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(5) To be reemployed within thirty days of his appli-
cation for reemployment in his former position or a position
of like séniorit&, stat‘us, and pay in the agency from which
he transferred, if he transferred at the time such activity
was transferred to the Indian tribal organization or within
ninety calendar days after such a transfer of activities and
(A) he makes application for reemployment not later than
five years after the date of his transfer to the Indian tribal
organization, or (B) the activity is transferred back to the
Government of the United States. On reemployment, he is
entitled to the rate of basic pay to which he would be en-
titled had he remained in the agency from which he trans-

ferred. On reemployment; the agency shall restore his sick
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leave account, by credit or charge, to its status at the time

of transfer. If, at the time of transfer to the Indian tribal

~organization the employee received a lump-sum payment for

annual leave and he is reemployed under this paragraph
within one year from the date of transfer, he shall refund
to the agency from which he transferred the amount of the
lump-sum payment, and the leave covered by the said
lump-sum payment shall be restored to his account. If an
employece is reemployed under this paragraph, the period
of his service with an Indian tribal organization and the
period necessary to effect his reemployment are deemed
creditable service for all appropriate civil service employ-
ment purposes.

b) During a transferred employee’s period of service
A

. with an Indian tribal organization, that organization shall

deposit currently in the appropriate funds the employee
deductions and agency contributions required by paragraphs
(2), (3), and (4) of subsection (a) of this section,
Sec. 3. An employce who transfers to an Indian tribal
organization under section 2 of this Act and the Indian tribal
organization to which he transfers shall make the election to
retain the coverages, rights, and benefits in paragraphs (1),
(2), (8), and (4) of subsection (a) of section 2 of this
Act hefore the date of his transfer to the Indian tribal or-
ganization. An employee who transfers to an Indian tribal

organization under section 2 of this Act shall continue to be
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entitled to the benefits of seotion 2 of this Act if he transfers
to the employment of another Indian tribal organization .
to perform service in activities of the type described in-sec-
tion 2 of this Act.

SEC. 4. For the purposes of this Act—

(a) “employee” means an employee as defined in
section 2105 of title 5, United States Code;
(b) “Indian tribal” includes, but is not limited to,

Alaska Native; and

(¢) “Indian tribal organization” includes, but is not
limited to, Indian tribal governing bodies, their agen-
cies and instrumentalities, and corporations and other
organizations which are controlled by (1) one or more
of the described Indian tribal governing bodies or their

agencies or instmmentaliﬁes, or (2) by a board of di-

rectors elected or selected by one or more of the de-

seribed Indian tribal governing bodies or their agencies
or instrumentalities,

Sec. 5. The President may prescribe regulations nec-
essary to carry out this Act and to protect and assure the
compensation, retirement, insurance, leave, reemployment
rights, and such other similar civil service employment rights
as he finds appropriate.

Sec. 6. This Act shall be effective sixty days after the

date of its enactment.
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United States Department of the Interior

OI'TICE OF 'THE SECRETARY
WASHINGTON, D.C. 20210

Dear Mr. President: HAR 1 51973

Enclosed is a proposal "To retain coverage under the laws providing
cmployee benefits, such as compensation for injury, retirement, life
insurance, &nd hcalth benefits for employees of the Govermment of the
United Stuates wno trancier to Indiun tribal organizations to perform
services in connection with governwental or other activities which
arce or have been performed by Governtent employees in or tor Indian
comnunities, and for other purposes.”

Ve recormacnd that the prenosal be referred to the appropriate com-
mittece for its consideration, and that it be enacted,

This prcposel is a companion to owr prcposal that authorices Indian
tribes to assume control and operalion of prograns and services now
rendered for ihem by the Federal Government., This proposal allows
civil service cunloyces to transfer with the progrem or service and
retain the coverage that they now enjoy as civil servants and also
gives them preferential reemployment rights for a period of five
years. In rmost instances, vhere pregrams or services are lransferred
to an Indian wribal organization, the orgenization will request that
ceriain enplosCes wio are Ccperatirn,  uac progre Or service oe irans-
ferred vith it., By enabling enwloyces Lo retain all of their civil
scrvice benefits, this proposal will be an imrortert factor in '
encouraging those employees to make a transfer to an Indian {ribal
organization, thus lending continuity to the rrograms and services
transferred. We believe that without the cproriunity for continuity
in the operation of transferred progsrams, as provided in this proposel,
most if not all such transfers would be doormed to failure,

The Office of Management and Budget has advised that this legislative
proposal is in accord with the program of the President.

Sin ely yours,

%ﬁp_gy/y}%ﬁ

v Sferetary of the Interior

Honorable Sviro T. Agnew
President of the Senate
Vlashington, D.C. 20510
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SECTIONAL ANALYSIS OF PROPOSAL

Scetion 1 gives the Act the name of the "Federal Fmployces Indian
Tribal Organization Transfer Act."

Section 2 entitles a federal employee who transfers to an Indian
organization to carry out a federal program to retain the follow-
ing federal benefits, if agreed upon by him and that organization:

(1) workmen's compcnsation rights, except that payments made
by the tribal organization shall be deducted from the ccmpensation
due from the federal government;

(2) retirement benefits, provided that necessary payments
continue to be made to the Civil Service Retirement and Disability

Fund;

‘

(3) 1ife insurance benefits, provided that necessary payments
continue to be made to the Employces' Life Insurance Fund;

(4) necalth insuvance benefits, provided that nccessary payments
continue to be made to the Employecs' Health Benefits IMund;

(5) the entitlement to be reemployed by the federel. government
in a comparable position if he mukes application for trensfer not
later than 5 years after transferring to a tribal orgenization, and
him time spent with the tribal organization shall be credited with
respect to all appropriate civil service employment purposes.

During a federal employec's sojowrn with a tribal orgénization,
that organization shall deposit in the approoriate funds the pay-
ments necessary with respect to benefits numbered 2, 3, and U,

dgscribed above.

Section 3 directs a transferring federal employee and the Indian
organization to which he transfers Lo choosc-beforehand whether
or not to retain beneflits numbered 1, 2, 3, and b, described above.

Section i contains definitions.
Section 5 authorizes the President to prescribe necessary reguletions,

Section 6 declares that the Act shall take effect 60 days after enactment.

.
O " Fha s
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Mr,

To

IN THE SENATE OF THE UNITED STATES

Maren 22,1073
Jacksox (for himself, Mr. Apovrezk, and Mr. Fax~Nin) (by request)
introduced the following bill; which was read twice and referred to the
Committee on Interior and Insular A ffairs

A BILL

amend Acts entitled “An Act authorizing the Secretary of
the Interior to arrange with States or Territories for the
education, medical attention, relief of distress, and social
welfare of Indians, and for other purposes”, and “To
transfer the maintenance and operation of hospital and
health facilities for Indians to the Public Health Service,
and for other purposes”, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 1 of the Act of April 16, 1934 (48 Stat. 596),
as amended by the Act of June 4, 1936 (49 Stat. 1458), be

amended to read as follows:

II
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“Phat the Secretary of the Interior be, and hereby is,
authorized, in his discretion, to enter into a contract or con-
tracts with any State or political subdivision thereef, or with
any State university, college, or school, or with miy appro-
priate State or private corporation, agency, or institution, or
with any Indian tribe, band, group, or comnunity, recog-
nized by the Secretary, for education, medical attention,
agricultural assistance, and social welfare, including relief of
distress, of Indians, through the agencies of the State, tribe,
band, group, or community, or of the corporations and orga-
nizations hereinbefore named, and to expend under such con-
tract or contracts, moneys appropriated by Congress for the
education, medical attention, agricultural assistance, and
social welfare, including relief of distress, of Indians in such

State.”

Sie. 2. The Act of August 5, 1954 (68 Stat. 674), as
)

amended by the Act of July 31, 1959 (73 Stat. 267) is

amended—
(a) by redesignating sections 4, 5, 6, and 7 as sec-
tions 5, 6, 7, and 8, respectively.
(b) by adding after section 3 the following:
“Sre. 4. That the Secretary of Health, LEducation, and
Welfare is authorized to contract with any Indian tribe,

band, group, or community to carry out all functions, au-

73 -- 4
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3
thorities, and responsibilities conferred upon him by this
Act, in accordance with the Act of June 4, 1936 (49 Stat.
1458)."
(¢) by adding a new section 9 at the end of the

Act of August 5, 1954 (68 Stat. 674), as amended, as

follows:

“Stc. 9. In accordance with section 214 (d) of the
Public Health Service Act (42 U.S.C. 215(d) ), upon the
request of any Indian tribe, band, group, or community,
personnel of the service may be detailed by the Secretary
for the purpose of assisting such Indian tribe, band, group, or

community, in work related to the functions of the service.”
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

Dear Mr. President:

Enclosed is a proposal "To amend Acts entitled 'An Act authorizing
the Secretary of the Interior to arrange with States or Territories
for the education, medical attention, relief of distress, and -
social welfare of Indians, and for other purposes', and 'To transfer
the maintenance and operation of hospital and health facilities for
Indians to the Public Health Service, and for other purposes' and

for other purposes."

We recommend that the proposal be referred to the appropriate committee
and that it be enscted.

In his Indian message of July 8, 1970, President Nixon emphasized the
need for Jchnson-O'Malley funds, which are used to help Indian students,
to be expended in accordance with the problems and desires of Indians.
The President proposed that this goal be reached by amending the
Johnson-0'Malley Act (48 Stat. 596, as amended by 49 Stat. 1458), to
authorize the Devartment of the Tnterior to channel funds appropriated
under the Act directly to Indian tribes and communities. The eamend-
ment proposed in section 1 of our proposal will carry out this
Presidential request. This amendment will add to the present authority
of the Secretary of the Interior to contract with State and local institu-
tionc, new authority to contract directly with Indian tribes, bands,
groups, or communities who run their own educaticnal institutions,

thus enabling the Secretary to arrange for direct Indian involvement

in carrying out his responsibilities for Indian education, agricul-
tural assistance, and social welfare. This new authority will be
exerclsed in conjunction with President's directive that the Depart-
ment make every effort to ensure that Johnson-0'Malley funds which

are presently directed to public school districts are actually spent

to improve education of Indian children in those districts.

The same authority to contract directly with Indians -- although in

the area of Indian health -~ will be given to the Secretary of Health,
Education, and Welfare by virtue of the amendments in section 2 of our
proposal. (Responsibility for Indian health was transferred from the
Secretary of the Interior to the Secretary of Health, Education and
Welfare by Public Law 568 of the 83rd Congress.) In both cases the :
amendments allowing contracting to take place directly with Indian
tribes consist of inserting a variation of the phrase "any Indian

tribe, band, group, or community" in the appropriate ‘place in the
appropriate act, The Secretary of Health, Education, and Welfare
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will also be given authority to detail personnel from the Public
Health Service to Indian groups who need aid in carrying out health-
service contracts. -

The Office of Management and Budget has advised that this proposal
is in accord with the program of the President.

Sincerely yours,

Secretary of the Interior

Honorable Spiro T. Agnew
President of the Senate
Washington, D.C, 20510

Enclosure
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B SECTIONAL ANALYSIS

Section 1 amends the Johnson-0'Malley Act to add the term "or with
any Indian tribe, band, group, or community, recognized by the
Secretary" and to strike the word "Territory" wherever it appears
in the first section of the Act, as being no longer applicable to
ths Act. The addition of the phrase set out above means that
Indians would join the public and private groups with which the
Federal Government may contract for the carrying out of Federal
responsibilities in education, agricultural assistance, and social

welfare.

Section 2 amends the Act of August 5, 1954, by adding two new .
sections and renumbering other sections accordingly. The first added
section, to be the new section b, authorizes the Secretary of Health,
Education, and Welfare to contract with "any Indian tride, band, group,
or community" to carry out his health responsibility to the Indians,
The second added section, to be the new section 9, gives the Secretary
of Health, Education, and Welfare the authority to detail Public Health
Service personnel for the purpose of assisting an Indian tribe, band,
group, or community in carrying out Indian health functions,
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IN THE SENATE OF THE UNITED STATES
Marcen 22,1973

Mr. Jacksox (for himself, Mr. Asovrezk, and Mr. Fan~in) (by request)
introduced the following bill; which was read twice and referred to the
Committee on Interior and Insular Affairs

A BILL

To provide for the assumption of the control and operation by
Indian tribes and communities of certain programs and
services provided for them hy the Federal Government, and
for other purposes.

! Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. For the purposes of this Act—
4 (a) “Indian tribe”. and “Indian community” means an

3 Indian tribe, band, nation, or Alaska Native Community for
6 which the Federal Government provides special programs
7 and services because of its Indian identity. The terms may
8 also include the reservation or other land area in which the

I



B W N =

® T & =

10
11
12

14
15
16
17
18
19
20
21
22

24
25

51

2
tribe or community is located and trihally recognized com-
munities within a reservation.

(b) “Indian tribal organization” includes the eclected
governing body of an Indian tribe or community. The terms
may also include legally established organizations which are
controlled by one or more such bodies or which are con-
trolled by a board of directors elected or selected by one or
more such bodies.

(c) “Secretary” means the Secretary of the Interior or
the Secretary of Health, Education, and Welfare, as appro-
priate.

(d) “Programs” and “services” include the local activi-
ties and undertakings of the Bureau of Indian Affairs of the
Department of the Interior and the Indian health service
program of the Public Health Service of the Department of
Health, Education, and Welfare serving Indian communities
and the related facilities, equipment, supplies, materials, and
budget. Such other programs as may be designated by a
Federal department or agency responsible for the adminis-
tration thereof may also be transferred pursuant to this Act.

SEc. 2. (a) Notwithstanding any other provisions of
law, if an Indian tribe or community, after consultations with
the Secretary requests that it be given the control or opera-
tion of a program or service administered by the Secretary,

the Secretary shall within one hundred and twenty days from
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3
such request, or such later date as may be agreed to by the
Secretary and the organization, transfer such c. utrol or op-
cration to the Indian tribal organization: Provided, however,
That no such transfer mayv he made unless the Secretary
has determined that the tribes or communities involved have
obtained general public liability insurance, motor vehicle
insurance, and other appropriate insnrance which shall pro-
vide coverage to the tribes or communities in amounts which
shall he comparable to the minimum insurance coverage car-
ried by other persons or organizations in the same general
areas performing similar activities as determined by the Sec-
retary. Such immunity to suit as a tribe or comfnunity which
assumes control of a program pursuant to this section may
have shall be waived with respect to suits arising out of its
operation of that program but only to the extent of the cov-
erage required by the Secretary. Any request made pursuant
to this subsection must he accompanied by a plan for carrying
out the program or service requested. A tribe or community
assuming such control may enter into agreements to carry
out all or any part of such program or service. A transfer
under this subsection shall stipulate the retrocession pro-
cedures provided for in subsections (d) and (e) of this
section shich are designed to safeguard the residual trust
responsibilities of the Federal Government. In the case

where a requested program or service is serving the mem-
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4
bers of more than one Indian tribe or community, the re-
quested transfer of such service or program must he approved
by each tribe or community served by said program or
service hefore any transfer <hall he required under this Act.

(b) During the period preceding or immediately subse-
quent to any transfer requived by this \ct. the Secretary shall
provide assistance, other than financial, on the request of
the Indian tribal organization, to iusure an orderly transfer
of the control and operation of the program or service
involved.

(¢) For each fiscal year during which an Indian tribal
organization engages in an activity pursuant to any program
or service transferred to it under this Act, the Indian tribal
orgauization shall submit a report to the Secretary including
an accounting of the amounts and purposes for which Fed-
eral funds were expended and information on conduct of the
program or service involved. The repors and records of
such Indian tribal organizations with respret to such pro-
gram or operaticn shall be subject to audit by the Secretary
and the Comptroller General of the United States.

(d) Should an Indian tribe or community request retro-
cession to the Secretary of any program or service which
was assumed by the Indian tribal organization under this Act,
such retrocesxion shall be effective upon a date specified by

the Secretary within one hundred and twenty days of such



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

54

)
indication or such later date as may agreed to by the Secre-
tary and the organization. Such retrocession will not prejudice
the tribe’s or community’s right to again assume control of a
service or program at a iater date.

(¢) In any case where the Secretary determines that
any program or service assumed by an Tndian tribal or-
ganization is being accomplished in a manner which in-
volves (1) the violation of the rights or endangers the health,
safety, or welfare of individuals served by such program or
service, or (2) gross negligence or mismanagement in the
handling or use of Federal funds provided to the orgunization
pursuant to this Act, the Secretary may, under regulations
prescribed by him, after providing notice and hearing to
such Indian tribal organization, reassume control or operation
of such program or service if he determines that the orga-
nization has not taken corrective action as prescribed by the
Secretary. The Secretary may retain control of such pro-
gram or service until such time as he is satisfied that the
violation of rights, endangerment of health, safety, or wel-
f-re, or the gross negligence or mismanagement which neces-
sitated the reassumption has been corrected as indicated by-
the plan accompanying a request by an Indian tribal organi-
zation to again take control or operation of such program or

service.

(f) In the allocation of available funds, Indian tribal
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organizations that assume control or operation of programs
or services under the provisions of this Act, or retrocede
control or operation to the Secretary, shall be treated in the
same manner as they would have been if the control or op-
cration had been maintained continuously by the Federal
(rovernment.

Sec. 3. The Secretary is authorized, upon the request of
uny‘ Indian tribe, band, group, or community, to detail any
civil service employee serving under a career or career-
conditional appointment for a period of up to one hundred
and eighty days _i(; such Indian tribe, band, group, or com-
munity for the purpose of assisting such Indian tribe, band,
g;'oup, or community in its control or vperation of a program
or service transferred to it pursuant to this Act. The Secre-
tary may, upon a showing by an Indian tribe, band, group,
or community of a need for an employee detailed pursuant to
this section, extend such detail for a period not to exceed
one hundred and eighty days. t

SEcC. 4. The Act of August 5, 1954 (68 Stat. 674), is
amended by inserting a new section 9, as follows:

“Sec. 9. In accordance with section 214 (d) of the Pub-
lic Health Service Act (42 U.8.C. 215(d)), upon the
request of any Indian tribe, band, group, or community, per-

sonnel of the service may be detailed by the Secretary for the

i e o
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purpose of assisting such Indian tribe, band, group, or com-
munity, in work related to the functions of the service.”

Sec. 5. Nothing in this Act shall be interpreted as au-
thorizing or requiring the termination of any existing trust

responsibility of the United States with respect to Indians.
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United States Department of the Interior

OIFICE OF THE SECRETARY
WASIIINGTON, D.C. 20240

MAR 1 5 173

Dear Mr, President:

Encloscd is a proposal "To provide for the assumption of the control
and operation by Indian tribes and communitics of certain programs
and services provided for them by the Federal Government, and for

other purposes,”

We recomaend that the proposal be referred to the appropriate
conmittee for its consideration and that it be enacted,

In his Indian message of July 8, 1970, President Nixon expressed the
rationale of this proposal:

"For ycars we have talked about encouraging Indians
to exercise greater self-determination, but our prog-
ress has never been comuensurate with owr promises.
Part of the reason for this situation has been the
threat of termination, Bul another reason is the
fact that when a decision is rade as to whether a
Federal vrosram will be turned over to Indian
adninistration, it ls the Federal aubhoritics and

not the Indian pcople who finally make that decision.

"This sitvation should be reversed, In my juderment,
it should bc up to the Indian tribe to determine
whelher it is willing and able to assuie edministra-
tive responsibility for a service program which is
presently administered by a Federal agency."

This proposal (a sectioral analysis of which serves as the appendix
to this letter) will enable any Indian tribe, band, group, or
community to request and asswaz control of any program or service
now extended to it by the Bureau of Irdian Affairs of {he Department
of the Interior or the Indian health service program of the Public
Health Service of the Department of Health, Education, and Welfare.
The two program areas are the ones that deal most directly with

Indian people,

President Nixon reaffirmed the need for this proposal in his
March 1, 1973, message on Human Resources to the Congress,

If any Indian group decides it is willing and able to assume adminis-
trative responsibility for a service or program which is présently
administered by the Bureau of Indian Affairs cor Public Health Scrvice,
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it can request that such service or program be turned over to it.

The only prerequisite that the group must mect is to oblain adequate
insurance., The bill waives the pgroup's immunity to suits arising

‘out of ite¢ operation of a program only to the extent of this insurance,
We bellieve that this condition is necessary to protect percons who

may be injured or property which may be damaged in the carrying out

" of a program, Since Indian tribes would not othcrwise be subject to
suit, lack of insurance could work substaniial injusticce to innocent

parties.,

The turnover will be made after the tribe has consulted with the
appropriate Department, has worked out a transfer plan with that
Deportment, and has submitted that plan formally aleng with its

request for the turnover, But it will be the Indian group whose
decision will prevail, That is, if the Indians persist in their
request, the program or service will be turned over to their control
even if, in the judgment of the appropriate Department, they are not
adequately equipped to operate that program or service, The transfer
will be made subject to the righl of the Indian group to retrocede

aiy program or service to the appropriate Secretary, Such a retrocession
would not prejudice the group's right to reassume control of any service

or program at a later date,

.In those instances where there is a question about the adequacy of the
Indian group to control or operate the transferred service or progran,

the Secrclary will monitor the program or service to be certain thas the
rights, health, safcty and welfare of the Indians involved is not
endangered. The proposal empowers the Secretary to move to reasswne
control of a service or program al any poini where he thinks the health,
safety or welfare of an Indian is jeopardized, The proposal contemplates
that the Secretary will make cvery cffort to assist Indian groups in their
efforts to assume the control and operation of the program or service.

The proposal will allow the Secretary to dctail to the Indian group those
civil servants who, although not transferring with the service or program
to Indian employment (under a companion to this proposal), might be useful
during the transition period. Such cmployees could be detailed for a
period of 180 days, with the possibility of extending their assignment

for an additional 180 days, The proposal also authorizes the detailing
of Public lcalth Service cmployees to Indian tribes and groups.

The proposal makes it clear that there will be no discrimination-against
those tribes who assume control or operation of a service or program.

In particular, the proposal assures Indians that any transferred program
or service will be given the same consideration in the allocation of budget
funds as it would have received if it had continued under the control of

the Federal government,

The last section of the proposal provides that nothing in the, proposal
shall be interpreted as authorizing or requiring the termination of any
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existing trust responsibility of the United States with respect to
Indians, This provision makes it clear that cven though an Indian
group ascumes the control and coperation of a program or scrvice, the
Yederal government will retein its wltimate responsibility for that
program or service and will maintain its trust relationship with that

Indian group,

The Office of Managewent and Budget s advised that this legislative
proposal is in accord with the program of the President,

Singgrely yours,
S € Lt
Actingd ecretary of the Interior

Honorable Spiro T. Agnew
President of the Senate
Washington, D, C. 20510

Enclosures
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APPIRIIDIX

SECTIQONAT, ANALYSIS OF PROPOSAL

Section 1 contains definitions,

Section 2 provides that, notwithstanding any other provisions of
law, if an Indien tribe or communitly requests that it be given the
control or operation of a program or service administered by the
Federal Governiment, the Sceretary shall turn over to that tribe

or community, within 120 days after the request or such other
period as may be agreed to, the control and operation of such pro-
gram or service, The only prerequisite that the group must meet
is to obtain adequate insurance. The bill waives the group's
imaunity to suits arising out of its operation of a program only
to the extent of this insurance, Ve believe that this conditicn
is necéssary to protect persons vho may be injured or property
which may be dawaged in the carrying out of a program. Since
Indian tribes would not otherwise be subject to suit, lack of
insurance could work substantial injustice to innocent parties.
Section 2 requires that the request made by the Indian tribe or
community be accompanied by a plan for carrying out the service

or program involved., It authorizes the tribe or comaunity to
enler into agreements to carry oul all or any part of the trans-
ferred program or service, Such o transfer shall stipuwlatc the
retrocession provision provided for in a later subsection of this

section.,

In subsection {b) of section 2, the Secretary is required to
provide assistance, othor than financiel, to any Indian %ribal
organization which reguests it during the period preceding or
imseediately following a transfer made under this proposal.

Subsection (c) of section 2 requires that for each fiscal year
during which an Indian tribal organization engages in the opera-
tion or control of a program or service transferred to it under

the provisions of this proposal, it musi report to the Secretary,
such report to include an accounting of the amounts expended and
the purposes for which Federal funds were expended. Subsection {c)
opens reports and records of the Indian tribel orgenization
maintained in connection with such program or operation for audit

by the Secretary and Comptroller General,

Subsection (d) provides that should an Indian tribe or community
request a retrocession to the Secrctery of any program or service
which it assumed pursuant to this proposal, such retrocession
shall be effective within 120 days after such.request or such
later period as may be agreed to by the Secretary and the Indian

¢
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group, This subscction specifically provides that retrocession
of any program or service will not prejudice the Indian tribe or
ccommnily’s right to again asswace control of the service or program.

In subscction (e) of section 2, if the Sccrctary deternmines that any
program or secrvice asswaed by an Indian tribe is being accomplished
in a manner which would vieolate the riphts or endanger the health,
safety or welfare of individual Inldians served by such program or
service or thalt there has been gross negligence or mismanagement in
the use of Federal funds provided pursuant to this proposal, the
Secrctary may reassume control of the procram or service under such
regulations as he may presceribe but only after vroviding notice and
hearing to the Indian tribal orpénization involved., The Secrctary
is authorized to retain the service or program until he is satisfied
that the problens causing him to rcasswae control of it have been
corrected.

Subsection (f) of section 2 provides that in the allocation of funds
for programs and scrvices to Indians, those Indian tribal organizaticns
which asswre control or operation of programs or services pursuant to
this proposal or which retrocede control or operation to the Secrctary
shall be treated in the same manner as if the control or operation of
the program or scrvice had been maintaired contimwously by the Federal

"Government,

_Scction 3 authoriues the Secerctary, upon the request of any Indian
group, to detail wny Civil Service employee for a period of up to 180
days to assist the Indian‘group in ite control or operation of a program
or scrvice transferred pursuant to this preposal,  This section also
provides that the Jcevebary may, upon a shouing of need by an lrdian
group for the continued services of the detailed erployce, extend the
detail of the employce for a period nol to exceced 180 days.,

Section I amends the Act of August §, 1954, to enable physicians, nurses,
and other health personnel of the Public Health Service to be detailed
to tribes to assist them in taking over Federal progrars or services,
Sectien 5 provides that nothing in this proposal shall be interpreted

as authorizing or requiring the terminution of any existing trust
responcibility of the United States with respect to Indians.

98-143 O - 73 --5
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Senator Asourezk. The first witness, or panel of witnesses, this
morning is headed by Mr. Frank Carlucci, who is Under Secretary of
the Department of Health, Education, and Welfare. We are happy
to have you here this morning, and I would like you to intm({uce
your panel that you have with vou, if you would, please.

STATEMENT OF HON. FRANK CARLUCCI, UNDER SECRETARY,
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE; ACCOM-
PANIED BY JOHN OTTINA, U.S. COMMISSIONER OF EDUCATION-
DESIGNATE; FRANK E. SAMUEL, JR., DEPUTY ASSISTANT
SECRETARY FOR CONGRESSIONAL LIAISON; CHARLES M. COOKE,
JR., DIRECTOR, OFFICE OF SPECIAL CONCERNS; EMERY A. JOHN-
SON, DIRECTOR, INDIAN HEALTH SERVICE; AND SIDNEY EDEL-
MAN, ASSISTANT GENERAL COUNSEL, PUBLIC HEALTH SERVICE

DIVISION

Mr. Carnuccl. Thank you, Mr. Chairman. To my left is Mr. Charles
Cooke, who is Director of the Office of Special Concerns in HEW. To
his left is Mr. Frank Samuel, who is Deputy Assistant Secretary for
Congressional Liaison. To his left is Sidney Edelman, Assistant Gen-
eral Counsel in the Public Health Service Division. To my right is
Dr. John Ottina, who is our designee for Commissioner of Educa-
tion, and to his right is Dr. Emery Johnson who is Director of the
Indian Health Service.

Senator ABourezk. You may, if you would like to give your testi-
mony, proceed.

Mr. CarLuccr. Mr. Chairman, it is a pleasure to appear to testify
on S. 1017, S. 1340, S. 1342, and S. 1343, which seek to assure the In-
dian people the right of self-determination.

As you know, the administration is deeply committed to Indian
self-determination. The President stated in his message to Congress,
on July 8, 1970, transmitting his “Recommednation for Indian
Policy™: .

For years we have talked about encouraging Indians to exercise greater self-
determination, but our progress has never been commensurate with our prom-
ises. Part of the reason for this situation has been the threat of termination.
But another reason is the fact that when a decision is made as to whether a
Federal program will be turned over to Indian administration, it is the Federal
authorities and not the Indian people who finally make that decision.

This situation would be reversed. In my judgment, it should be up to the
Indian trible to determine whether it is willing to assume administrative re-
sponsibility for a service program which is presently administered by a Federal
agency.

The Department is vitally interested in the enactment of legisla-
tion which would promote and encourage further self-determination
for the Indian people to attain the ultimate goal of “Indian solutions
to Indian problems.”

As we advance the priority of self-determination, however, we must
also be sensitive to the need for maintaining Federal support and
concern for the Indian people. As we strengthen the Indian’s sense
of autonomy, we must be sure not to threaten his sense of community
and tribal life. That means making it clear to Indians that they can
become independent without losing their unique relationship with the
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Federal Government and that self-determination and the assump-
tion of control of HEW programs and services by Indian tribes repre-
sents a reinforcement rather than a termination of this unique rela-
tionship.

Before I discuss the four bills under consideration I would like
to quickly highlight a few of the things being done under existing
mandates to advance Indian self-determination. These actions include:

Over the years, Office of Iducation assistance benefiting Indian
children and adults has been substantial. In fiscal year 1973 1t is esti-
mated that $87.3 million in OE obligated funds will benefit Indians.
Included in this amount is $24.4 million under title I of the Elemen-
tary and Secondary Education Act for the special needs of education-
ally deprived children; $32.5 million in payments to local school dis-
tricts under the impact aid legislation. Public Law 874 ; $874.8 million
for school construction under section 14 of Public Law 815 ; $6.1 million
in student financial aid; $713,000 in special projects for adult educa-
tion ; and $2.7 million in teacher training projects.

The Indian Health Service has made notable progress in improving
the delivery of health services to American Indians and Alaskan Na-
tives since 1955 through the growing participation of the Indians and
Alaskan Natives in the planning, implementation, and evaiuation of
health service programs. Some examples of tribally managed health
efforts include the operation of community health services activities
such as alcoholism projects, family planning programs, maternal and
child health programs, and health screening and nutrition programs.
Progress is illustrated, also, by the development of the community
health aid program in Alaska, and the community health representa-
tive program in other States which enable tribal groups to directly
provide health services in their communities by employing workers
trained by the Indian Health Service. The Indian tribes are now a
major emplover of health service workers formerly in the Indian
Health Service. These tribal employees now number about one-fifth
of the health workers on reservations.

Another indication of the progress toward Indian self-determina-
tion in the Department is the emergence of local, areawide, and national
Indian health boards. These groups, formed at the Indians’ initiative,
advise the Indian Health Service on every aspect of health program
management.

To advance the President’s policy of Indian self-determination, the
administration on March 15 sent to Congress several bills which to-
gether make up a comprehensive legislative program. Three, S. 1343,
S. 1342, and S. 1340, of these are being considered by the subcommittee
this morning, and I would like to describe them briefly now.

S. 1343 would accomplish the goals of the self-determination by
rezbuiring the Secretaries of the Interior and HEW to transfer to an
Indian tribe, at its request, control and operation of programs and
services now under the Bureau of Indian Affairs of the Department
of the Interior and the Indian Health Service of the Department of
Health, Education, and Welfare. )

S. 1342 would amend the Johnson-O'Malley Act and the act of
August 5, 1954, which transferred responsibility for Indian hospitals
and health facilities to the Public Health Service. It would provide the
Secretary of the Interior and the Secretary of HEW with the much-
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needed authority to contract with any Indian tribe, band, group, or
community to carry out any of the programs under those acts.

S. 1340 would provide for continued fringe benefits (such as com-
pensation for in{ury, retirement, life insurance, and health benefits)
for Federal employees who transfer to Indian tribal organizations to
perform services they formerly performed as Government employees.

We view the contract authority contained in S. 1342 as an interim
measure, allowing us to contract out to an Indian tribe or organiza-
tion responsibility for those functions the tribe feels itself sufficiently
experienced to handle. On the other hand, as a tribal organization de-
termines that it is capable of assuming complete control over one or
more of its programs, we want to be able to guarantee to that organiza-
tion that, by law, it would be able to do so. For this reason, we urge the
enactment of S. 1343, which would provide that authority, as a nec-
essary complement to the contract authority provided in S. 1342.

In summary, these three bills would give the Indian people three
levels of choice : One, contract with HEW to carry out the THS pro-
grams; two, request the complete transfer of the programs to Indian
control; three, allow those civil servants that the Indians wish to
employ—in transferred programs—to retain certain benefits they had
as Federal employees.

This three option approach would assure that if an impasse were
reached in negotiations between HEW and an Indian tribe, the final
determination of whether program control would shift to the Indians
would rest entirely with the Indian tribe.

I should caution that we would not want the transfer authority we
seek to be interpreted as a way for the Federal Government to termi-
nate its proper responsibilities to the Indian people. To begin with,
the transfer would only occur at the request of an Indian tribe or com-
munity. If the tribe believes that it is not yet ready to assume the
responsibilities which would accompany transfer, it could contract
under S. 1342 to assume whatever responsibilities it felt ready to
assume. However, if a tribe wants to remain at status quo with the
Federal Government being fully responsible for carrying out the pro-
grams, that too would be its option. In addition, S. 1343 contains a pro-
vision to assure continuing Federal concern after program transfers
oceur.

S. 1343 also gives the Secretary authority, after providing notice and
hearing to the tribes, to reassume control or operation of the program
if he determines that the tribal organization 1s operating or conduct-
ing the program in a manner involving: One: a violation of the rights
or endangering the health, safety and welfare of the individual
Indians, or two: gross negligence or mismanagement of Federal funds.
We do not view this safeguard as a punitive mechanism. We see it as a
necessary protection for Indian people. The bill provides that tribes
may resume their operations as soon as the Secretary is satisfied that
the deficiencies in tribal operations have been corrected.

S. 1343 assures that the funding of the programs transferred to the
tribe would be at the level stipulated in section 2(f) “As if the control
or operation has been maintained continuously by the Federal Govern-
ment.” This assures the tribe a continuity of financial support. The
tribes are more likely to opt for assuming control of their programs
with this specific legislative provision to assure them that they will

not get less funding by assuming control.
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While the conditions for assuming operating responsibility of the
various Indian programs should be made as easy and as flexible as pos-
sible, the Federal Government nevertheless has a responsibility to
assure that programs are being operated and administered in keeping
with requirements of Federal law. S. 1343 assures this by requiring the
tribes to submit annual reports to the Secretary including an account-
ing of the amounts and purposes for which Federal funds are
expended.

Although S. 1342 provides contract authority, and therefore does not
specifically refer to the safeguards contained in S. 1343, we would pro-
vide similar safeguards in the contract whenever the situation

warranted. i
I would now like to turn to S. 1017 which you, Mr. Chairman, and

Senator Jackson have introduced.

While we prefer enactment of S. 1342 and S. 1343, we believe that
enactment of certain provisions of S. 1017 as cited would be substan-
tially consistent with the administration’s policy of self-determination
for %ndians.

However, we have serious problems with portions of title IT of
S. 1017. This title would give to the Secretary of the Interior author-
ity to:

yEnter into contracts with States and their political subdivisions or
Indian tribes and organizations for the purpose of educating Indians

in public schools; . ' ‘
Make grants and contracts to train education professionals to work

with Indians; )

Enter into contracts with State and local education agencies for
construction, acquisition, or renovation of facilities in school districts
on or near Indian reservations;

Establish a summer employment program for Indian youth;

Make grants and contracts for research, surveys, and demonstrations
in the field of Indian education ; and

Provide a report to Congress in March 1975 proposing programs to
meet the needs of Indian people in areas of adult, vocational, early
childhood, gifted and handicapped, career, and higher education.

Our figures also show that nearly three-fourths—73 percent—of
the children of native Americans residing on federally recognized
reservations attend public schools operated by State and local agen-
cies. Thus, the education needs of native Americans are being met
substantially by our public school system.

Basically, part A accepts the administration’s recommendation, as
proposed In S. 1342, to expand the contracting authority of the De-
partment of the Interior to include Indian tribes and organizations
for educational services and fills in the present broad provisions of
the Johnson-O’Malley Act with more detailed legislative specifica-
tions. We defer to the Department of the Interior for discussion on
the merits of part A of title I1. :

However, duplication of existing programs benefiting public schools
that educate Indian children is encountered in part (l} of title II.
Public Law 815, 81st Congress, now authorizes a program for con-
struction for school districts educating Indian children who reside on
Federal property. The administration budget calls for an increase in
the Public Law 81-815 program and under which construction of
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facilities to meet the needs of Indian children is a priority. Approxi-
mz}?tely $4.8 million will be obligated for this purpose in fiscal year
1973. '
With regard to parts B, D, E, and F, our position is that there is
sufficient existing authority under the Snyder Act [42 Stat. 208, act of
Nov. 2, 1971] to allow for the activities ]yisted under these parts.

In conclusion, we believe that enactment of title I and part A of
title IT of S. 1017 would provide useful authority for the development
of Indian self-determination as proposed by the administration.

Regardless of which bills are adopted, however, the manner in which
its provisions would be carried out by the Federal agencies involved
is critical. The development of implementing regulations and guide-
lines will determine the success or failure of any measure. We believe
that it is the right of the Indian people to be involved in the programs
that affect their lives, and we intend to consult with Indian tribal rep-
resentatives in developing such regulations and guidelines to assure
that the methods developed for carrying out the provisions of the bill
are counsistent with the desives and needs of the tribes affected.

Mr. Chairman, we believe that it 1s important as we work toward
our common objective, Indian self-determination, to bear in mind the
following statement from the President’s message to Congress of

July 8, 1970:

Both as a matter of justice and as a matter of enlightened social policy, we
must begin to act on the basis of what the Indians themselves have long been
telling us. The time has come to break decisively with the past and to create the
conditions for a new era in which the Indian future is determined by Indian acts

and Indian decisions.

That concludes my prepared testimony, Mr. Chairman. I and my
colleagues are ready to answer any questions you may have.

Senator ABourezk. Thank you, Mr. Carlucci.

I want to ask if you think that the authority for taking over a school
board by the Indian people should rest only with a recognized tribe, or
should other Indian groups in a community, not necessarily a tribe, be
allowed to take over these schools?

Mr, Carnucer. Well, the legislation, as we have proposed it, would
authorize the federally recognized tribes to do this. I think if you ex-
tend it to urban Indian groups, you get into a very complex admin-
istrative situation.

Senator Asourezk. There aren’t to my knowledge, any schools being
operated by the BIA at this time in urban areas. Can somebody correct
me on that? Mr. Kyl is here. So far as I know there are no urban schools
being operated by the BIA, is that correct ?

Mr. Kyvr. Not in urban areas.
Senator Asourezk. I am thinking not so much of an urban school.

I am think more of a school that is within a reservation but is in essence
run by and has a vested interest by the community rather than the
tribal government. Let me give you an example. I spoke at a commence-
ment at the Kyle, South Dakota, school, just about 3 days ago; Kyle is
on the Pine Ridge Reservation. It is a rather sprawling reservation as
some are in Arizona as well. The Kyle school is run by an Indian
schoolboard, at this time. I am not sure what connection it has with
the tribe, but I do know that Kyle considers itself as a distinet com-
munity, as does Wounded Knee, by the way.
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As a matter of fact, the people out there pretty much resent politi-
cians or Government officials coming out and staying just in Pine
Ridge. They are always complaining about the fact that people seem
to forget there are other communities.

In that particular circumstance, if you vested the power in the tribe
to run these schools out there, T think you would see a lot of political
difficulties in the Kyle area and Wounded Knee area, and so on.

I just wonder if there might not be a better way to do it, to allow
Indian communities to organize and elect their own school boards, to
run the schools out in those arcas?

Mr. Carnuecer. Mr. Chairman, 1 would be glad to exanine that ques-
tion. My initial reaction is that it would be a very complex, a very
complex thing to administer. I don’t know what kind of guidelines
vou would lay down. Furthermore, where you do have recognized
tribal government T think it is important that we deal with that tribal
government, but. if you would like, I would be glad to look into it in
more detail and submit something for the record.

Senator Asourezk. I would appreciate it, because it disturbs me that
we might see this kind of political difficulty arise, and I just wonder
if you might not look into some of the Navajo Tribes, for example.

Mr. Kyl.

Mr. Kyr. Of course, you have spoken of one of the difficulties of the
government. of the Oglala-Sioux, where various communities do re-
gard themselves as independent. But as a matter of fact, we do now
operate in some instances, for instance at Wind River, in the fashion
that is suggested here. The only necessity is that there be a legal sub-
division of the tribe or group endowed by the tribe with the authority.

Senator Apourezk. In other words, so the approval does come from
the tribe, but the tribe doesn’t necessarily pick the school board.

Mr. Kyr. That is exactly right.

Senator Apourrzk. In view of that, then, would the language of
this legislation allow that same thing to continue?

Mr. Carvvccr. I would defer to the Department of the Interior
on that, Mr, Chairman.

Mr, KyL. Yes, it would.

Senator Arourezk. Thatis,on S. 1017, now ?

Mr. Kyr. Yes, sir.
Senator Avourezk. We would like to get the statement on the record

for legislative history. You believe that the language of S. 1017 does
allow individual communities to run their own school boards within the
framework of the tribal government? .

Mr. Hawxkins. Yes,sir, that is correct.

Senator ABourezk. I guess you won’t need to investigate that any
more, Mr. Carlucel.

If the provisions of title T1 duplicate those of title IV of the Edu-
cation Amendments of 1972, how do you square this decision in light
of the President’s request for recision of title IV funds?

Mr, Carrvuccr. I thinkwe have to make a distinetion, Mr. Chairman,
between authorizing legislation and the President’s budget. That fact,
that you duplicate authorizing legislation, does not mean in any way
that the President’s budget would be altered. One is a money issue and
the other is an authorizing issue.

Let me ask Dr. Ottina to comment specifically.
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Dr. Orrina. Regarding the Indian Education Act of the Education
Amendments of 1972, as you may recall, we have commented in other
Senate hearings, that the Indian Education Act itself duplicate sub-
stantially our present authorizing legislation in the Office of Educa-
tion. Our position here would be basically that this new proposed
legislation would duplicate something that already duplicates some-
thing for which we have authority.

Mr. Carrucer. I might add, Mr. Chairman, that we are accepting
applications under that program right now and appropriate applica-

tions will be funded. .
Senator ABourezk. In other words; that is per the court order to

release the money? ,

Mr. Carvucer. I don’t know if there was a specific court order.

Dr. Orrina. There was a court order, but we were well into the
implementation process before the court order to implement that pro-
gram was rendered. While we are talking about that, I would like to .
speak further, for just a moment.

In Mr. Carlucci’s testimony he indicated about $87 million of pro-

ms which the Office of Education was spending was benefiting the
ndian children and Indian adults. These are the programs already
in place and does not include the Special Indian Education Act that
we are just now referring to, so now there are $18 million in addi-
%io(rll. to that $87 million that would be spent in 1973 for the benefit of
ndians.

Mr. Carrucer. I might also note, Mr. Chairman, that we feel that
these provisions of title IT would duplicate authorities that are in the
Snyder Act as well.

enator ABourkzk., I wonder if you would estimate for me the
number of Indian children served under Public Law 81-874, and how
many are category A students and how many are category B?

Dr. Orrina. Yes; I do have those numbers with me, Mr. Chairman.
The category A amount of money is about $25.4 million and category
B is about $1.9 million. My recollection, and I will be pleased to sup-
ply it for the record, is that there are totally about 60,000 Indian
children, the majority of which would be part A, that are served by
this combined act. I will break it down for the record.

Senator ABourezk. You have the exact figures somewhere ?

Dr. Orrina. We do have the exact figures somewhere.

Senator ABourezk. And you will provide those for the committee.

Thank you.
[The figures referred to follow :]

Average daily attendance of Indian children on whom Public Law 81-87} funds
are paid—1972-73 academic year

800, B8 ) m o e 55, 000
Se. (D) e 6, 000
SeC B(D) 2 e e 14, 000

ADA is from 5 to 10 percent lower than membership,
Children who reside on Indian lands are eligible under section 14 of Public

Law 81-815.
Senator ABourezk. Would you please tell the committee your views
in general on the various provisions of title I of S. 1017? Do you

haveanything beyond your testimony ¢

















































































































































































































































































































































































































































































































































































































































































